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Firm Remembers Past Chair
Bill Sizemore

(1945-2004)

A Tribute from a Client,
a Neighbor & a Friend

On behalf of the firm of Thompson,
Sizemore & Gonzalez, please allow us this
opportunity to share with the Section the
news of the death of one of our founding
partners, Bill Sizemore. Bill passed away on
Monday, June 21, 2004, at the age of 58. Bill
attended and graduated from Florida State
University (to him, THE university of
Florida) in 1966. He attended Stetson
University’s College of Law, from which he
received his juris doctorate degree in 1969.
Bill was admitted to The Florida Bar in that

same year, after receiving the highest score
in the state on the Bar examination. In
1970, he joined the firm of Shackleford,
Farrior, Stallings & Evans, where he began
practicing management-side labor law and
formed many enduring friendships. While
in that role, Bill served as Chair of what was
then the Labor Law Committee of The
Florida Bar in 1975/76. Bill became a part-
ner in that firm and later served as its presi-
dent. In 1983, wanting his own firm, Bill left
Shackleford, Farrior, Stallings & Evans to

I met Bill Sizemore in 1976 when he was
one of the bright, young attorneys from
Shackleford Farrior who assisted the Uni-
versity of South Florida with regard to the
United Faculty of Florida and AFSME
unionization campaigns. During the four
years I was Associate General Counsel, I
had a bird’s eye view of the competence of
most of the Tampa management and labor
attorneys as we were involved in nine cer-
tifications and one decertification cam-
paign. In 1980, when I became Labor Coun-
sel for GTE Florida, it was my role to select
outside counsel with respect to a dispute
between the IBEW and GTE Automatic
Electric. Based upon my recommendation,
and Bill’s extraordinary performance in this
case, a 24 year relationship developed be-
tween Bill and GTE, now Verizon. Bill and
his partners and associates learned our
business and made our problems their prob-
lems. They worked with us to manage cases

within our budget, educated us so that we
could handle many of our own problems and
were always responsive to our needs. They
became not only our colleagues but our
friends.

As Bill and his family moved two doors
away from me in the 1980’s, I knew him as
a neighbor and father. In these roles, he res-
cued our basset hound from his cat, played
ball with the kids, including our son
Michael, invited us to some of his famous
parties and waved to me in the morning as
he barreled out of his driveway or walked
with his grandchildren.

I recently became Vice President & Gen-
eral Counsel of Special Data Processing
Corporation. Be assured, I will miss Bill and
the advice he would have given me.

Leslie Reicin Stein
Vice President & General Counsel
Special Data Processing Corporation
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Department of Labor Issues New Notice
Requirements Under COBRA

by Michelle L. Fontaine

On May 26, 2004, the Department
of Labor, Employee Benefits Security
Administration, issued its final rules
implementing the notice require-
ments of COBRA. While the new
regulations take effect on July 26,
2004, they only apply to COBRA no-
tices required by plans with a begin-
ning plan year of on or after Novem-
ber 26, 2004. In general, the
regulations provide for minimum
standards for the timing and content
of COBRA notices, and provide plan
administrators with standards for
the administration of the COBRA
process. This article provides a sum-
mary of the specific requirements
under the new regulations, organized
by the four sections of the rules, each
of which covers a different type of
required notice under the COBRA
rules.

A. Section 2590.606-1 covers the

General Notice Requirement,
which is the initial notification that
must be sent by the plan administra-
tor to its covered employees and their
spouses outlining their rights and re-
sponsibilities to continuing coverage
under any plan subject to COBRA
continuing coverage requirements.
The general notice must be sent by
the earlier of the first date on which
the plan administrator is required to
furnish the notice under the plan, or
within 90 days of the date on which
coverage under the plan commences
or, if later, then within 90 days after
the plan first becomes subject to con-
tinuing coverage requirements. The
notice must be written in a manner
calculated to be understood by the
average plan participant, and must
include:

(i) the name of the plan, as well
as the name, address and phone

number of a party from whom
additional information about the
plan is available;
(ii) a general description of the
continuation coverage available
under the plan, including the
classes of individuals who may be
qualified beneficiaries, the types
of qualifying events giving rise to
the right to continuation cover-
age, the obligation of the em-
ployer to notify the plan admin-
istrator of qualifying events, the
maximum period for which con-
tinuation coverage is available,
when and under what circum-
stances coverage may be ex-
tended, and the plan’s require-
ments regarding payment of pre-
miums;
(iii) an explanation of the respon-
sibility of a qualified beneficiary
to notify the plan administrator

Chair’s Report
As labor and

employment law-
yers, we often find
ourselves int he
quandary of ap-
pearing before
courts with little
or no experience
int his area of the
law. Unfortu-
nately, unlike

some other countries, the United
States does not have labor courts and
therefore those brave souls among us
who choose to become judges are of-
ten called upon to make rulings on
significant but esoteric points which
they otherwise would have no reason
to know. Yet employers, employees
and labor unions must routinely rely
on these courts to dispense justice in
this area.

Judges are unquestionaly busy
people, and they have been made
even busier by the state legislative

cut-backs of judicial funding. While
the Bar must recognize that judges
may in a perfect world wish to im-
merse themselves in every legal
arena in which they are called upon
to rule, this presents an impossibly
daunting task which no judge can or
should be expected to undertake. It
is therefore incumbent upon the
practitioners in the Bar who regu-
larly work in this field to aid the
Bench in facilitating considered rul-
ings and judicial actions even in ter-
ritory which may be unfamiliar.

To that end, I have, as Chair of the
Labor and Employment Section,
tasked the Special Projects Commit-
tee to work closely with the Judicial
Education Subcommittee in convey-
ing to the Bench our members’ desire
to aid them in familiarizing them-
selves with this often thorny field,
whether through Bench-Bar confer-
ences, seminars taught at the regu-
larly scheduled judicial colleges, or

the like. Labor and employment law
brings some unique and difficult is-
sues to the table. It is our job as regu-
lar practitioners in this area to facili-
tate judicial expertise so that such
issues are capable of just resolution.

 — Susan L. Dolin, Chair

see “COBRA,” page 13

The Florida Bar’s

Annual Meeting

June 22 - 25, 2005
Orlando World
Center Marriott

Watch your Bar Journal and News
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or
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Preventing Employee Internet Abuse
by Latesa Bailey, Esq.

Internet-related misuse can result
in civil litigation against both em-
ployees and employers under a num-
ber of legal theories, including defa-
mation, sexual harassment,
discrimination, fraud, and trademark
and copyright infringement. Other
claims may include constitutional
violations, invasion of privacy and
negligence. See United States v.
American Library Association, Inc.,
123 S. Ct. 2297; 156 L. Ed. 2d 221; No.
02-361, 2003 U.S. LEXIS 4799 (Mar.
5, 2003) (a library’s use of filtering
software to block obscene and porno-
graphic images and to prevent mi-
nors from accessing this material was
not a restraint on private speech);
Knox v. State of Indiana, 93 F.3d 1327
(7th Cir. 1996) (use of state comput-
ers to engage in sexual harassment
via e-mail messages to victim);
Greenslade v. Chicago Sun Times,
Inc. 112 F.3d 853 (7th Cir. 1997) (use
of computers to engage in sexual ha-
rassment via e-mail).

Employers can prevent internet
and computer abuse by (1) blocking
employee access to websites or (2)
employer monitoring. Blocking em-
ployee access to websites may consist
of installing software to simply pre-
vent access to different problem sites
or restrict computer access. Some
companies have specifically re-
stricted access to adult-oriented sites
and job-search sites.

Another common method of pre-
venting internet and computer abuse
is through employer monitoring. Em-
ployers may monitor stored or trans-
mitted information in the employer’s
computers. There are precautionary
measures the employer must take
prior to monitoring employee com-
puter usage: First, notify employees
that you will review and access E-
mail and computer workstations.
Second, provide clear guidelines, ob-
tain signed consent forms and con-
firm employer access to personal
computers and e-mail. Finally, con-
firm that employees have zero expec-
tation of privacy in their computer
files and messages. Employers can
accomplish the above by creating and
distributing effective internet/com-

puter usage policies. The following is
a checklist of items to include in the
policy:

• Clearly communicate that there
is no employee right to privacy
on the company computer or in
e-mail. Inform employees that
the employer may require em-
ployees to disclose their pass-
words to facilitate access. Em-
phasize that passwords are used
only for security purposes, not for
privacy reasons. Disclose to em-
ployees that the employer may
monitor their computer usage.

• Confirm that employees know-
ingly and voluntarily consent to
monitoring and acknowledge the
employer’s right to monitor. The
employer may request a signed
acknowledgment and consent
from each employee.

• Communicate to employees that
their computer usage is limited
to work purposes only.

• Identify and prohibit misconduct
or offensive communications, in-
cluding accessing, receiving,
sending, creating, or storing por-
nography, gambling, chat rooms,
computer games and contests,
harassing or discriminating ma-
terials or other illegal activity.

• Prohibit the exchange of com-
pany trade secrets and confiden-
tial or proprietary information.

• Inform employees of the poten-
tial discovery of stored e-mail
communications, including the
use of such messages for litiga-
tion against the company.

• Explain that employees would be
subject to discipline up to and in-
cluding termination for violations
of this policy.

Latesa Bailey is an associate with
Fowler White Boggs Banker P.A.
where she represents employers in all
areas of employment law.
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National Labor Relations Board Sounds the Retreat:
Non-Unionized Employees No Longer Have Right to

Bring a Coworker to Investigatory Interviews
by Robert W. Edmund and Marc L. Fleischauer

In a victory for non-union employ-
ers, the National Labor Relations
Board recently reversed its position
on a key issue affecting workplace in-
vestigations. The sharply divided 3-
2 decision in IBM Corp.1 holds that
non-union employees no longer have
the right to have a coworker present
during investigatory interviews that
the employees reasonably believe
might result in discipline against
them. The case marks the fourth time
in 23 years that the Board has re-
versed itself on this issue, and the
end of the Board’s second short-lived
experiment with extending interview
representation rights to the non-
union setting.

Historical Background
Since the U.S. Supreme Court’s

1975 decision in N.L.R.B. v.
Weingarten, 420 U.S. 251 (1975),
unionized employees have had the
right to have a union representative
sit in on investigatory interviews
that employees reasonably believe
might result in discipline against
them. The Court’s decision was silent,
however, on whether these so-called
Weingarten rights extended to non-
union employees.

The Board first took this issue up
in the early 1980s. In Materials Re-
search Corp., 262 N.L.R.B. 1010
(1982), the Board held that such
rights do, in fact, extend to non-union
workers. Just three years later, how-
ever, the Board turned around in its
tracks. In Sears, Roebuck & Co., 274
N.L.R.B. 230 (1985), the Board held
that Weingarten rights should not be
extended beyond unionized compa-
nies. For the next fifteen years, the
Board adhered to this position. See,
e.g., E.I. DuPont & Co., 289 N.L.R.B.
627 (1988).

But in 2000, the Board began its
second incursion into non-union
Weingarten rights. In Epilepsy Foun-
dation of Northeast Ohio, 331
N.L.R.B. 676 (2000), enf’d in rel. part,

268 F.3d 1095 (D.C. 2001), cert. de-
nied, 536 U.S. 904 (2002), two Epi-
lepsy Foundation specialists claimed
the Foundation committed an unfair
labor practice by discharging them
after they sent a memorandum to
management critical of their
supervisor’s involvement in a project.
Each employee had been instructed
by their employer to meet face-to-
face, but separately from each other,
with both the supervisor they had
criticized and with a higher level
manager. The first employee initially
refused to meet with his supervisors
alone, asking instead that his co-
worker be permitted to join him. Al-
though he eventually abandoned this
demand and attended the mandatory
meeting, he was told that his initial
refusal had constituted “gross insub-
ordination,” and he was discharged.
The second employee was initially
given a written warning, but he was
likewise terminated shortly thereaf-
ter, in part due to “gross insubordi-
nation” for his role in drafting the
critical memorandum.

In a 3-2 opinion, the Board ordered
both employees reinstated with back
pay. Among other things, the Board
found that Epilepsy Foundation had
violated national labor law when it
denied the first employee’s request to
have a coworker present for his in-
vestigatory interview – thereby ex-
tending, for the second time,
Weingarten rights to “protected con-
certed activity” by non-union employ-
ees.

IBM Corp.
The Board’s holding in IBM Corp.

renders its second foray into non-
union Weingarten rights as short-
lived as its first. The case involved a
harassment investigation by IBM.
Three employees that IBM inter-
viewed in connection with the inves-
tigation asked to have a coworker
present, but IBM denied their re-
quests. The employees were later ter-

minated and filed unfair labor prac-
tice charges with the Board.

Relying on Epilepsy Foundation,
an administrative law judge found in
the employees’ favor. IBM appealed,
however, and the Board, acknowledg-
ing that its constant flip-flops had led
to unpredictable law over the years,
reversed the judge’s determination.

The Board’s decision begins by
noting that its contradictory posi-
tions on this subject over the years
each represented permissible inter-
pretations of the Act. But for a vari-
ety of old and new policy reasons, the
Board decided to return to its pre-
Epilepsy Foundation position of the
late 1980s and 1990s and held that
non-union employees once again
have no right to insist on the pres-
ence of a coworker during investiga-
tory interviews.

The decision cites four major
“policy considerations” to justify the
Board’s latest about-face. First, the
Board observed that, unlike union
representatives, non-union cowork-
ers who are asked to sit in on inves-
tigatory interviews do not represent
the interests of the entire work force.
Rather, such coworkers could be
present only as witnesses and to lend
support to the employee being inter-
viewed. The non-union coworkers se-
lected to attend interviews would
typically be selected on an ad hoc
basis. Accordingly, while the same
union representative might be in-
volved in several different investiga-
tory interviews and thus serve the
function of protecting and monitoring
discipline precedent on behalf of all
employees, a non-union coworker
representative may change from one
interview to the next. In the Board’s
view, “it is speculative to find that a
[non-union] coworker would think
beyond the immediate situation . . .
and look to set precedent.”

Second, the Board noted that non-
union coworkers cannot effectively
redress the imbalance of power be-
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University Boards of Trustees Are Not
Successors to Florida Board of Education

by John G. Showalter, Hearing Officer

See “Board of Education,” page  15

In Florida Public Employees
Council 79, AFSCME and United
Faculty of Florida v. Florida State
University Board of Trustees and
Florida Public Employees Council 79,
AFSCME v. University of West
Florida Board of Trustees, 29 FPER
¶ 281 (2003), a majority of the Com-
mission determined that individual
university boards of trustees are not
successor employers to the Florida
Board of Education. In early 2003,
AFSCME and the United Faculty of
Florida (UFF) filed unfair labor prac-
tice charges against Florida State
University Board of Trustees (FSU),
University of West Florida Board of
Trustees (UWF), and the Board of
Governors (BOG) alleging that they
unlawfully ceased dues deductions
and failed to process grievances. The
BOG was subsequently dismissed as
a party. The hearing officers assigned
to the cases determined that FSU
and UWF were not successor employ-
ers. In the FSU case, the hearing of-
ficer concluded that FSU did not com-
mit an unfair labor practice by
ceasing dues deductions and failing
to process grievances. Likewise, in
the UWF case, the hearing officer
determined that UWF did not unlaw-
fully cease the collection of union
dues for AFSCME. Once exceptions
were filed, all three cases were con-
solidated before the Commission.

The Commission majority began
its analysis by reiterating the
Commission’s decision in In re
Florida Public Employees Council
79, AFSCME, 29 FPER ¶75 (2003),
appeal filed, sub nom, Florida Pub-
lic Employees Council 79, AFSCME
v. Public Employees Relations Com-
mission and Florida Board of Gov-
ernors, Case No. 1D03-1190 (Fla. 1st
DCA Mar. 25, 2003), wherein it held
that each board of trustees is the
public employer of the employees at
its university pursuant to Section
447.203 (2), Florida Statutes. Given
that FSU and UWF are the public
employers of the employees at their
universities, the issue became
whether FSU and UWF are “succes-

sor” employers to the Florida Board
of Education (BOE).

Pursuant to IBEW, Local 323 v.
Lake Worth Utilities Authority and
City of Lake Worth, 11 FPER ¶ 16024
(1984), the successorship inquiry fo-
cuses upon the continuity of the en-
terprise after the change in owner-
ship. Although the determination is
based on the totality of the circum-
stances and is highly fact specific,
certain factors are usually considered
indicative of successorship. For ex-
ample, retention of the predecessor’s
employees in the same jobs, opera-
tion of the same facilities, use of the
same supervisors, and manufacture
of the same type of product.

In both FSU and UWF, the hear-
ing officers applied Lake Worth to the
facts of their respective cases and de-
termined that there was not substan-
tial continuity between the BOE and
the boards of trustees at FSU and
UWF. For example, each board of
trustees only received a fraction of
the BOE’s work force, each board of
trustees only operated a fraction of
the facilities previously operated by
the BOE, and each only used a frac-
tion of the supervisors employed by
the BOE. Similarly, even though both
boards of trustees were created to
“produce” education, the differences
in the scope and purpose of those ac-
tivities reflects a discontinuity be-
tween the employers. The BOE is in-
volved in producing an assorted
variety of education from kindergar-
ten through advanced graduate de-
grees. Moreover, the BOE’s gover-
nance of post-secondary institutions
involved managing institutions rang-
ing from very small colleges to huge
universities. The individual boards of
trustees are exclusively focused on
the particular educational goals and
missions of their institution, which
will vary dependent on the size and
location of the university. Given these
factors, the hearing officers deter-
mined that the boards of trustees
were not successor employers to the
BOE.

Based upon its review of the facts

and the applicable case law, the ma-
jority agreed with the hearing offic-
ers and concluded that the boards of
trustees are not successor employers
for their employees who are included
in certifications 218 and 730-33, the
statewide university system bargain-
ing units. The majority noted that in
reaching this conclusion it did not
overlook UFF’s contention that fed-
eral precedent required that the is-
sue of continuity be viewed from the
perspective of the affected employ-
ees. See, e.g., Fall River Dyeing and
Finishing Corp. v. NLRB, 107 U.S. 27
(1987); International Union of Elec-
trical, Radio and Machine Workers,
604 F. 2d 689 (D.C. Cir. 1979); Zim’s
Food Liner v. NLRB, 485 F. 2d 1131
(7th Cir. 1976). The majority indi-
cated that the Commission has not
adopted that approach used by the
NLRB and specifically determined
that it was inappropriate to analyze
the issue of continuity principally
from the perspective of the affected
employees at one of the new employ-
ers because of the differences be-
tween the private and public sectors.

The majority explained that suc-
cessorship issues in the public sector
generally occur as a result of statu-
tory changes. For example, the
change in employer from the BOE to
the boards of trustees resulted from
an amendment to Section 447.203(2),
Florida Statutes. Public sector trans-
fers, mergers, and consolidations
rarely involve concerns unique to the
private sector, such as rehabilitating
a failing business or increasing prof-
its. Instead, factors unique to the
public sector drive such changes. By
virtue of the legislature’s determina-
tion that the individual boards of
trustees were the public employers of
the employees at their institutions,
and other recent legislation affecting
public education, it was evident that
the intent was to decentralize the
administration of the state univer-
sity system to one accountable on an
individual university level. This radi-
cal change in the method by which
Florida administers educational ser-
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Severance Pay Provisions in
Employment Contracts

In Paladyne Corp. v. Weindruch, __
So. 2d __, 29 Fla. L. Weekly D635 (5th
DCA 2004), a former corporate presi-
dent sued his corporate employer for
breach of an employment contract.
The employment contract had a term
of one year, commencing February 1,
2000, and ending on January 31,
2001, with subsequent roll-over
terms of one year if no party provided
a notice of “non-renewal” within
thirty days of expiration of the then
current term.  The contract also pro-
vided that if the employee was termi-
nated without cause, he would be
entitled to severance pay for the re-

mainder of the contract term, and for
one additional year.

After the contract had rolled over
once into a renewal term, on Decem-
ber 27, 2001, the employer gave notice
of non-renewal, and refused to provide
any severance pay.  The employee then
sued, contending that he had been ef-
fectively terminated from his employ-
ment without cause, and that he was
entitled to his severance pay.  The trial
court awarded severance pay.  How-
ever, the Fifth DCA disagreed, revers-
ing the trial court’s award.  The court
reasoned that an employment separa-
tion resulting from “non-renewal” or

expiration of an employment contract
under a term provision is different
conceptually from termination of an
employee without cause, and accord-
ingly held that the employee was not
entitled to severance pay.

Attorneys who prepare employ-
ment contracts as part of their prac-
tice may wish to review this case and
give some consideration as to how it
might impact the drafting of sever-
ance pay provisions.

This case summary was provided by
Leslie Schultz-Kin, Esq. with
Carlton Fields, P.A.

Fee Awards to Defendants Under Florida’s
Private Whistle-Blower Law

Florida’s Second District Court of
Appeal has ruled that the standard to
be applied for awarding fees to a pre-
vailing party under Florida’s private
whistle-blower law should not differ
because the prevailing party is the de-
fendant rather than the plaintiff.

In New World Communications of
Tampa, Inc. v. Akre, __ So. 2d __, 28
Fla. L. Weekly D460 (2d DCA 2003),
an employee sued her television sta-
tion employer claiming she was dis-
missed for threatening to inform the

Federal Communications Commis-
sion (FCC) of the station’s purported
violation of FCC policy. The employee
prevailed under the whistle-blower’s
statute, §448.102, Fla. Stat., but the
Second DCA reversed, concluding the
employee had failed to state a
whistle-blower’s claim.

The television station was
awarded appellate attorney’s fees
under §448.104, which states, “[a]
court may award reasonable
attorney’s fees, court costs, and ex-

penses to the prevailing party.” On
rehearing, the employee argued that
the standard for an award of
attorney’s fees under Title VII as ar-
ticulated in Christiansburg Garment
Co. v. EEOC, 434 U.S. 412 (1978),
should apply to an action brought
under Florida’s whistle-blower stat-
ute. The Christiansburg Court ap-
plied different standards based on
whether the prevailing party was a
plaintiff or defendant, with a much
narrower standard applicable to pre-
vailing defendants. However, the Sec-
ond DCA disagreed that different
standards for plaintiffs and defen-
dants are appropriate under
Florida’s whistle-blower statute.

Although the court reversed itself
and declined to award appellate fees
to the television station based on the
facts of this case, it remanded the
case to the trial court to decide if fees
would be appropriate for defendant’s
trial court work. Ultimately, it seems
New World could have a chilling ef-
fect on private whistle-blower litiga-
tion in Florida, given the availability
of defense fees under a prevailing
party standard.

This case summary was provided by
Leslie Schultz-Kin, Esq. with
Carlton Fields, P.A.

If a legal hassle or area of law has you confused
or full of questions...

Seek Counsel Of Professional Experience (SCOPE)

Ease your legal confusion! Call 1-800-342-8060, ext. 5807

S C O P E
A  PROGRAM OF THE YOUNG LAWYERS DIVISION OF THE FLORIDA  BAR
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The U.S. Supreme Court Defines “Age”
Under the ADEA

by Scott K. Hewitt, Esq.

Employers favoring older employ-
ees over younger ones can rest easy
after a recent U.S. Supreme Court
Decision interpreting the statutory
provisions of the Age Discrimination
in Employment Act.1

In a 6 to 3 decision the Court re-
versed the Sixth Circuit,2 and held
that the Plaintiffs, aged 41 through
50,3 did not have a claim under the
ADEA against their employer, Gen-
eral Dynamics Land Systems, Inc.
General Dynamics eliminated the
Plaintiffs post-retirement health
benefits as part of a collective-bar-
gaining agreement, yet retained the
same benefits for those employees
over 50. Justice Souter, writing for
the majority,4 explained that “[w]e
see the text, structure, purpose, and
history of the ADEA, along with its
substantial relationship to other fed-
eral statutes, as showing that the
statute does not mean to stop an
employer from favoring an older em-
ployee over a younger one.”5

Section 623 (a) (1) of the ADEA
states that it covers discrimination
against “any individual . . . because
of such individual’s age.”6 The Major-
ity dissected the ADEA’s reference to
“age,” but found obvious conflicting
meanings and usage of “age” in the
statutory language.7 Justice Souter
then looked to Congress’s “interpre-
tive clues,” referencing a study con-
ducted by the Department of Labor
and noting testimony from the House
and Senate hearings.8 The Majority
concluded that the Congressional in-
tent was to protect those employees
over 40 years of age. “If Congress had
been worrying about protecting the
younger against the older, it would
not likely have ignored everyone un-
der 40.”9

Justice Scalia dissented solely be-
cause the EEOC’s interpretation “is
neither foreclosed by the statute nor
unreasonable.”10 The EEOC had
adopted a regulation directly on
point, contrary to the Majority opin-
ion.11 Justice Thomas, with whom
Justice Kennedy joined in a separate
dissenting opinion, wrote that the

Majority “resort[ed] in interpretive
slight of hand” and had indeed cre-
ated a “new approach to interpreting
anti-discrimination statutes.”12 Es-
sentially, Thomas’ dissent claimed
that the Majority first failed to ad-
dress the “plain language” of the
ADEA, and then failed to defer to the
EEOC guidance.13 The Majority fired
back pointing out that [i]n Edelman
v. Lynchburg College,14. . . we found
no need to . . . defer, because the
EEOC was clearly right; today, we
neither defer nor settle on any degree
of deference because the Commission
is clearly wrong.”15

Despite the Court’s disagreement
on the proper statutory interpreta-
tion of the ADEA, it stands that this
decision has defined “age” under the
ADEA to mean “older age.”

Scott K. Hewitt is a shareholder
with the law firm of Mandelbaum &
Fitzsimmons, P.A., in Tampa, Florida.
Mr. Hewitt concentrates his practice
on labor and employment issues, rep-
resenting both employers and employ-
ees throughout Florida and the
United States.

Endnotes:
1 General Dynamics Land Systems, Inc. v.

Cline, __ U.S. __, 124 S. Ct. 1236, 157 L. Ed.
2d 1094, 2004 U.S. Lexis 1623 (2004)

2 296 F.3d 466 (6th Cir. 2002). The Sixth
Circuit decision conflicted with the First Cir-
cuit in Shuler v. Polaroid Corp., 848 F.2d 276
(1st Cir. 1988) and with the Seventh Circuit
in Hamilton v. Caterpillar, 966 F.2d 1226 (7th

Cir. 1992).
3 29 U.S.C. § 631(a) (“The prohibitions in

this Act shall be limited to those individuals
who are at least 40 years of age.”) Accordingly,
all the Plaintiffs in Cline were in the ADEA’s
protected group. Cline at 124 S. Ct. at 1239.

4 Chief Justice Rehnquist, J. Stevens, J.
O’Connor, J. Ginsberg, and J. Breyer joined
in the majority opinion with J. Souter.

5 Cline, 124 S. Ct. at 1248-49.
6 29 U.S.C. 623 (a )(1).
7 Cline, 124 S. Ct. at 1240, 1242.
8 Id. at 1240-1243.
9 Id. at 1243.
10 Id. at 1249 (J. Scalia dissenting).
11 See C.F.R. § 1625.2(a) (2003)(“It is un-

lawful in situations where the Act applies, for
an employer to discriminate in hiring or in
any other way by giving preference because
of age between individuals 40 and over. Thus,
if two people apply for the same position, and
one is 42 and the other 52, the employer may
not lawfully turn down either one on the bais
of age, but must make such decision on the
basis of some other factor.”)

12 Cline, 124 S. Ct. at 1250, 1256.
13 Other U.S. Supreme Court cases dis-

cussing the deference afforded to a govern-
ment agency’s interpretation include, Chev-
ron U.S.A. Inc. v. Nat’l Resources Defense
Council, Inc., 467 U.S. 837 (1984); United
States v. Mead Corp., 533 U.S. 218 (2001);
Christensen v. Harris County, 529 U.S. 576
(2000).

14 535 U.S. 106 (2002).
15 Cline, 124 S. Ct. at 1249.
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Chesnut II: The Back Pay Proceedings
by John G. Showalter, Hearing Officer

In Department of Corrections v.
Chesnut, 847 So. 2d 579 (Fla. 1st DCA
2003), the First District Court of Ap-
peal dismissed the Agency’s appeal of
the Commission’s order reinstating
Chesnut to his position of assistant
warden on the ground that the
Commission’s order was not final
until the amount of back pay due
Chesnut was determined. The Com-
mission reassumed jurisdiction and
conducted a back pay proceeding. The
hearing officer applied the
Commission’s longstanding policy of
requiring an improperly dismissed
employee to make a good faith effort
to find alternative employment to
mitigate his damages. However, be-
cause of the unique nature of
Chesnut’s case, especially since he
had been told he had no right to ap-
peal to the Commission, the hearing
officer applied a lenient interpreta-
tion to that policy. She allowed
Chesnut nine months of back pay
despite his having made only mini-
mal efforts to find other work during
that time. Thereafter, she denied any
further back pay because Chesnut’s
evidence of a work search was vague

and “fuzzy.” Moreover, the hearing
officer disallowed compensation for
time Chesnut spent in a training
class and time he spent caring for his
mother rather than looking for work.
In addition, the hearing officer ruled
that the Agency was entitled to set-
off the unemployment compensation
Chesnut had received against any
back pay award.

The hearing officer also concluded
that once Chesnut found alternative
employment at a significantly lower
rate of pay, he still had an obligation
to actively search for a better paying
job. Since he did not do so, Chesnut
was not entitled to be compensated
for the difference between his old and
new salaries. Finally, the hearing of-
ficer concluded that the period of back
pay liability terminated when
Chesnut, who had not been reinstated
by the Agency at the time of the back
pay proceeding, failed to timely peti-
tion the circuit court to enforce the
Commission’s order of reinstatement.
This lack of due diligence caused the
expiration of the liability period.

The Commission rejected an at-
tempt by Chesnut to re-open the

record for more evidence, denied
Chesnut’s request for compensation
for room and board that Chesnut
sought due to his loss of low-rent
housing on the prison grounds, and
adopted the hearing officer’s recom-
mended order with one minor modifi-
cation regarding Chesnut’s age. Un-
der the statute in effect at the time of
Chesnut’s dismissal, the Commission
was authorized to award attorney’s
fees to an employee if the employee is
sustained. Noting that Chesnut de-
manded $211,000.00 plus interest yet
was awarded less than $41,000.00
plus interest, and that the Agency
prevailed on the issue of lack of work
search and other issues litigated, the
Commission joined in the hearing
officer’s conclusion that Chesnut did
not prevail on the issues litigated at
hearing. Hence, the Commission did
not award Chesnut fees or costs for
litigating the amount of back pay.
Chesnut v. Department of Corrections,
18 FCSR 315b (2003). The Agency has
now appealed the Commission’s order
reversing Chesnut’s dismissal to the
First District Court of Appeal, Case
No. 1D03-4525.
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tween employers and employees. A
union representative “puts both par-
ties on a level playing field inasmuch
as the union representative has the
full collective force of the bargaining
unit behind him.” The union repre-
sentative also enjoys a greater status
than a mere coworker: he or she “is
accustomed to dealing with the em-
ployer on a regular basis concerning
matters other than those prompting
the interview” and often can contrib-
ute to “a speedier and more efficient
resolution of the problem requiring
the investigation.” The same is not
true in a non-union setting. In the
Board’s view, non-union coworkers do
not generally have a union
representative’s knowledge of the
workplace and its politics, have no
“official status,” and have no contrac-
tual authority, all of which suggest
futility in mandating their presence.

Third, non-union coworkers do not
typically have the same skills set as
union representatives. Because
union representatives are “repeat
players,” they are familiar with (and
bear some responsibility for enforc-
ing) the “law of the shop.” Their ex-
perience allows them to “propose so-
lutions to workplace issues and thus
try to avoid the filing of a grievance
by an aggrieved employee.” Non-
union coworkers, however, are un-
likely to bring such skills to an inter-
view, “primarily because [the
coworker] has no experience as the
statutory representative of a group of
employees.”

Fourth, and perhaps most impor-
tantly, the Board noted that, “[i]n re-
cent years, there have been many
changes in the workplace environ-
ment, including ever-increasing re-
quirements to conduct workplace in-
vestigations, as well as new security
concerns raised by incidents of na-
tional and workplace violence.” In the
Board’s view, the presence of a co-
worker may actually compromise the
confidentiality and integrity of the
investigation. Sensitive investiga-
tions such as those involving harass-
ment, allegations of drug use, or
workplace violence require discre-
tion; a guarantee of confidentiality
“helps an employer resolve challeng-
ing issues of credibility involving

these sensitive, often personal, sub-
jects.” Indeed, the “effectiveness of a
fact-finding interview in sensitive
situations often depends on whether
an employee involved could suffer
serious embarrassment and damage
to his reputation and/or personal re-
lationships and the employer’s inves-
tigation could be compromised by in-
ability to get the truth about
workplace incidents.” By virtue of
their legal duty of fair representa-
tion, union representatives may not
reveal or misuse information re-
vealed in an investigatory interview
in bad faith. Non-union coworkers,
however, have no such duty.

After balancing these factors
against those that earlier led it to
extend Weingarten rights to non-
union employees, the Board held that
“the right of an employee to a
coworker’s presence in the absence of
a union is outweighed by an
employer’s right to conduct prompt,
efficient, thorough, and confidential
workplace investigations.”

Two members of the Board issued
a passionate dissenting opinion. In
their view, the Board has now
stripped “the overwhelming majority
of employees . . . of a right integral to
workplace democracy.” They took is-
sue with what they believed was an
assumption by the majority that
“nonunion workers are not capable of
representing each other effectively,”
noting that there was “no evidence
before the Board that coworker rep-
resentatives have interfered with a
single investigation” following the
Board’s Epilepsy Foundation deci-
sion. Decrying what they perceived to
be the Board’s attempt to make the
“American workplace . . . a new front
in the war on terrorism,” the dissent-
ers argued that Section 7 of the Na-
tional Labor Relations Act protects
non-union employees’ requests for
coworker representation, as such re-
quests constituted “protected con-
certed activity . . . in its most basic
and obvious form.”

What the Decision Means
For Employers

Significantly, the Board’s opinion
in IBM Corp. continues to hold, con-
sistent with earlier Board precedent,
that non-unionized employees have
the right to ask for a coworker to be
present during investigatory inter-
views. It also remains illegal for em-

ployers to discipline employees sim-
ply for making such a request.

But the decision retreats from
prior Board precedent and restores
employer control over investigations
by once again giving non-union em-
ployers the right to say “no” to em-
ployee requests to have coworkers sit
in on investigatory interviews. Em-
ployees who then refuse to go for-
ward with such interviews do so at
their own peril.

Of course, the Board’s retreat can
be expected to draw rallying cries
from organized labor; as cumbersome
as Epilepsy Foundation was for em-
ployers, it was a useful management
tool in union organizing campaigns:
union promises to ensure Weingarten
rights for dues-paying workers were
temporarily undermined by the
Board’s more broad-based protection-
ism. To the extent that unions will
now seize on the language of the dis-
sent in IBM Corp., employers can
expect to face renewed calls for work-
ers to organize, predicated on this
perceived stripping of a “right inte-
gral to workplace democracy.”

Given the narrowness of the
Board’s split and its demonstrated
willingness to ignore precedent from
one decade to the next, future rever-
sals of fortune for both sides are
surely imminent.

Rob Edmund and Marc Fleisch-
auer are Florida and Ohio licensed
attorneys in Porter Wright Morris &
Arthur LLP’s labor and employment
department. Porter Wright has offices
in Naples, Florida, Washington D.C.,
and throughout Ohio.

Endnote:
1 Case Nos. 11-CA-19324, 11-CA-19329, &

11-CA-19334 (decided June 9, 2004 and re-
leased June 15, 2004).
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REFUND POLICY: Requests for refund or credit toward the purchase of the course book/tapes of this program must be in
writing and postmarked no later than two business days following the course presentation. Registration fees are non-transfer-
rable, unless transferred to a colleague registering at the same price paid. A $15 service fee applies to refund requests. Regis-
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Click on “Jurisdictions,” then “Florida” for titles.

Certification/CLER credit is not awarded for the purchase of the course book only.
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BILL SIZEMORE
from page 1

co-found the firm of Thompson,
Sizemore & Gonzalez, where he prac-
ticed for the remainder of his life. The
hallmarks of Bill’s practice were his
intellect and his ability, but above all,
his passion for and dedication to his
clients. His efforts were rewarded by
the opportunity to represent clients
in virtually every sector of industry
and government. His knowledge and
skill in the area of traditional labor
relations were second to none.

Bill was also recognized by his fel-
low lawyers, who elected him to the
Board and presidency of the Hills-
borough County Bar Association as

well as the Young Lawyers Board and
the Board of Governors of The
Florida Bar. He was recognized by
the publication Best Lawyers in
America in the 1987 edition and in
every edition thereafter. He also
served as an adjunct professor of la-
bor law at Stetson University. But
above all of this, he treasured the
confidence and loyalty of his clients.
He was a great partner, a wonderful
mentor and a superb lawyer. He
leaves his partners, associates and
other co-workers with a profound
sense of loss and deep appreciation
for his heart, his loyalty, and his com-

passion.
Bill’s contributions to the field of

labor and employment law were
great, and all who practiced with
him and even those he litigated
against would agree that his skill
and professionalism were of the
highest caliber. On behalf of both the
firm of Thompson, Sizemore &
Gonzalez and well as Bill’s family,
we thank the Chair and Executive
Council as well as the many Section
members whose words of condolence
have served to reaffirm that which
we already knew, which is that he
will be greatly missed.
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of a qualifying event, such as di-
vorce, legal separation, or a
child’s ceasing to be a dependent,
as well as the procedures for pro-
viding such notice;
(iv) an explanation of the respon-
sibility of a qualified beneficiary
who is receiving continuation
benefits to notify the plan admin-
istrator of any determination by
the Social Security Administra-
tion of disability, as well as the
procedures for providing such
notice;
(v) an explanation of the impor-
tance of keeping the plan admin-
istrator apprised of the qualified
beneficiary’s current address;
and
(vi) a statement that the notice
does not fully describe the con-
tinuation coverage, and that
more information regarding con-
tinuation rights is available in
the Summary Plan Document of
the plan.

The general notice requirement
may be satisfied if the information
required above is provided in the
Summary Plan Document, provided
the document is furnished to the cov-
ered employee within the time lim-
its for the general notice. The writ-
ten notice must be sent in accordance
with 29 CFR 2520.104b-1, which re-
quires a method or methods of deliv-
ery likely to result in full distribution.
In-hand delivery at the place of em-
ployment is acceptable; however, it is
not acceptable to display the notice
in a place where employees frequent.
Notice may also be mailed or sent by
electronic means if in accordance
with 29 CFR 2520.104b-1(c). The re-
quirements of the general notice may
be met by providing the election no-
tice outlined in Paragraph D below,
so long as the notice is provided
within the time periods listed in this
section. Also, if records indicate the
covered employee’s spouse lives at
the same address and the spouse’s
coverage began at the same time as
or later than the covered employee,
then one notice may be sent to both
the covered employee and his or her
spouse at the marital residence. De-

pendent children are not required to
be sent a general notice.

B. Section 2590.606-2 is the
Employer’s Notice section, and cov-
ers the requirements for when an
employer is required to provide no-
tice under the plan. An employer is
responsible for notifying the plan
administrator of the covered
employee’s death, termination (other
than for gross misconduct), reduction
in hours of employment, Medicare
entitlement, or the employer’s com-
mencement of Chapter 11 bank-
ruptcy proceedings. The notice must
be provided not later than 30 days
after the date the qualified benefi-
ciary loses coverage if the plan pro-
vides commencement of continuing
coverage as of the date of loss of cov-
erage; in the case of a multi-employer
plan that provides a longer period of
time during which the employer may
notify the plan of a qualifying event,
then not later than the expiration of
that period; or not later than 30 days
after the occurrence of the qualifying
event in all other cases.

The content of the notice must in-
clude sufficient information so as to
allow the plan administrator to de-
termine the plan, the covered em-
ployee, the qualifying event, and the
date of the qualifying event.

C. Section 2590.606-3 is the
Employee’s Notice section, and cov-
ers instances when a covered em-
ployee (or his or her spouse or repre-
sentative) is required to provide
notice to a plan administrator of
qualifying events. Qualifying events
for which the employee is responsible
for giving notice include the divorce
or legal separation of a covered em-
ployee from his or her spouse; a de-
pendent child’s ceasing to be eligible
under a plan as a dependent; the oc-
currence of a second qualifying event
after a qualified beneficiary has be-
come entitled to continuation cover-
age with a maximum duration of 18

(or 29) months; a determination by
the Social Security Administration
that the qualified beneficiary was dis-
abled at any time during the first 60
days of continuation coverage; or a
subsequent determination by the
Social Security Administration that
the qualified beneficiary is no longer
disabled.

It is important to note that it is the
plan’s obligation to provide reason-
able procedures for furnishing the
notices. Procedures are reasonable
only if they: are described in the
Summary Plan Document; specify
the individual or entity designated to
receive such notices as well as the
mean by which notice may be given;
describe the information the plan
deems necessary to provide continu-
ation coverage rights; and otherwise
comply with the requirements for
timing and content of the notice. A
plan may require a qualified benefi-
ciary to use a specific notice, so long
as it is easily available without cost
to the covered employee.

If no reasonable procedures have
been established in the Summary
Plan Document, then a covered em-
ployee may provide such notice by:
written or oral communication of the
qualifying event reasonably calcu-
lated to bring such event to the at-
tention of the person or organiza-
tional unit who handles employee
benefits at the employer (if a single
employer plan); the board, associa-
tion, committee or other such group
who administers the plan, or the per-
son or organizational unit to which
claims for benefits under the plan are
usually referred (if it is a multi-em-
ployer plan); or (if the plan is admin-
istered by an insurance company, in-
surance service or other similar
organization subject to the insurance
regulations), the person or organiza-
tion unit that handles claims for ben-
efits under the plan or any officer of
the insurance company, insurance
service of other similar organization.

continued, next page
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The plan may establish a reason-
able time for furnishing the notice, so
long as the period does not end be-
fore: the date that is 60 days after the
latest of the date on which the quali-
fying event occurs; the date on which
the qualified beneficiary loses cover-
age under the plan as a result of the
qualifying event; the date on which
the qualified beneficiary is provided
with general notice; or, if a disability
case, the date when the Social Secu-
rity Administration makes its dis-
ability determination, so long as it is
before the end of the first 18 months
of continuation coverage (if a change
of disability, then 30 days from the
date the change of determination is
made by the Social Security Admin-
istration). The plan may also estab-
lish reasonable requirements for the
contents of the notice, so long as the
plan does not consider the notice un-
timely filed if all the requirements
are not met but the notice still pro-
vides the plan with enough informa-
tion to determine the covered benefi-
ciaries and the date of the qualifying
event. If the notice is incomplete, the
plan may request the covered em-
ployee to provide additional informa-
tion, but may not deny continuation
coverage.

D. Section 2590.606-4 is the Plan
Administrator’s Notice section,
and covers when a plan administra-
tor must notify a qualified benefi-
ciary of his or her rights to continua-
tion coverage under the plan. This
notice does not need to be provided
until after a qualifying event occurs.
Once a plan administrator has re-
ceived notice of a qualifying event,
The Notice of Right to Elect Cover-
age must be sent within 14 days of
receipt of the notice of the qualifying
event. If the plan administrator is
also the employer, then the notice
shall be provided no later than 44
days after the date of the loss of cov-
erage (if the plan provides for con-
tinuation coverage as of that date) or,
in all other cases, the date of the
qualifying event. The notice must be
written in a manner calculated to be
understood by the average plan par-
ticipant, and must include:

COBRA
from preceding page

(i) the name of the plan, as well
as the name, address and phone
number of a party from whom
additional information about the
plan is available;

(ii) a description of the qualify-
ing event;

(iii) identification by status or
name of the qualified beneficia-
ries entitled to elect continuation
coverage and the date on which
coverage under the plan will ter-
minate;

(iv) a statement that each identi-
fied qualified beneficiary has an
independent right to elect con-
tinuation coverage, that one
qualified beneficiary may elect
coverage for all qualified benefi-
ciaries, and that a parent or le-
gal guardian may elect coverage
on behalf of a dependent minor;

(v) an explanation of the plan’s
procedures for electing continu-
ing coverage, including the time
period during which the election
must be made and the date by
which such election must be
made;

(vi) an explanation of the conse-
quences of failing to elect or waiv-
ing continuation coverage, in-
cluding a an explanation of waiv-
ing or failing to elect will affect
health insurance portability,
guaranteed access to health cov-
erage, and special enrollment
under COBRA, as well as where
more information regarding
these rights may be located, and
procedures for revoking any
waiver;

(vii) a description of the continu-
ation coverage which will be
available, including the date it
will commence;

(viii) an explanation of the maxi-
mum period for which continua-
tion coverage is available, the ter-
mination date, and an explana-
tion of when coverage may be ter-
minated early;

(ix) a description of the circum-
stance when coverage may be ex-
tended due to a second qualify-
ing event or a determination of
disability, and the length of any
such extension;

(x) a description of the amount of
required premiums;
(xi) a description of the due dates
for required premiums, the right
to pay on a monthly basis, grace
periods for payments, the address
where payments should be
mailed, and the consequences of
late payments and non-payment;
(xii) an explanation of the impor-
tance of keeping the administra-
tor advised of the qualified ben-
eficiaries’ current addresses; and
(xiii) a statement that the notice
does not fully describe the con-
tinuation coverage, and that
more information regarding con-
tinuation rights is available in
the Summary Plan Document of
the plan.

A notice of the unavailability of
continuing coverage shall be pro-
vided in the same manner and within
the same time period as described
above. A notice of early termination
of coverage shall be provided in the
same manner, as soon as practicable
after determination that early termi-
nation is necessary. The notice shall
include the reason the coverage is be-
ing terminated early, the date of ter-
mination, and any rights the quali-
fied beneficiary may have under the
plan or applicable law to elect alter-
native group or individual coverage,
such as a conversion right.

If the employer’s records indicate
the covered employee’s spouse lives
at the same address and the spouse’s
coverage began at the same time as
or later than the covered employee,
then one notice may be sent to both
the covered employee and his or her
spouse at the marital residence. This
same notice may be used to notify de-
pendent children. The written notice
must be sent in accordance with 29
CFR 2520.104b-1 as outlined in the
general notice section above.

The regulations, together with
model notices for single employer
plans, are available online at http://
www.dol.gov/ebsa/regs/fedreg/final/
2004011796.htm.

Michelle L. Fontaine is a recent
graduate of the Florida State Univer-
sity College of Law. She is the recipi-
ent of the Labor & Employment
Section’s Outstanding Law Student
award for 2003-2004.
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vices at its public universities would
be ignored if the Commission were
solely guided by the employees’ sub-
jective perspective.

The statutory designation of the
boards of trustees as the public em-
ployers for the employees at their
institutions created a factual sce-
nario different than that presented
by any other successorship case pre-
viously considered by the Commis-
sion. In previous cases, all of the em-
ployees removed from the bargaining
unit at the predecessor employer
were transferred into a single new
employer. That new employer em-
ployed all the unit employees who
were moved from the previous em-
ployer, it assumed responsibility for
all facilities used by those unit em-
ployees, it used all the same supervi-
sors, and it performed the same mis-
sion as the previous employer. In
contrast, here the predecessor em-
ployer, the BOE, has been splintered
into eleven new employers. As indi-
cated by the hearing officers, only a
fraction of the BOE’s employees, su-
pervisors, and facilities went to FSU
and UWF. Similarly, the BOE’s mis-
sion was very different from the mis-
sion of FSU and UWF. In this context,
it would be illogical to conclude that
there is continuity between the BOE
and each individual university board
of trustees.

The majority also noted that in
resolving the continuity issue it was
important to consider the historical
way in which UFF became certified
to represent the then board of re-
gents’ employees and the significant
differences between the certification
procedures in the National Labor
Relations Act (NLRA) and Chapter
447, Part II, Florida Statutes. In
Florida, an employer has no obliga-
tion to negotiate with the union un-
til it is properly certified by the Com-
mission. Here, an election was
conducted in 1976 among the nine
universities of higher learning that
existed at the time and UFF was cer-
tified as the bargaining agent. How-
ever, as the unit covered the entire
university system under the board of
regents, the ballots were not counted
by institution and there was no de-
termination of majority status at the

BOARD OF EDUCATION
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individual campuses.
Moreover, in evaluating the appli-

cability of the private sector succes-
sorship doctrine, it is important to
recognize that it merely created a
presumption of continued majority
support for the union. In the private
sector, this presumption can be rebut-
ted by objective evidence that this
support has dissipated, such as by
diminished dues deduction. This ap-
proach is not authorized in Florida’s
public sector. Given that there is no
statutory mechanism for public em-
ployers to test majority status, the
antiquity of the original election, that
majority status was not determined
at each individual institution, and
that the legislature has statutorily
imparted autonomy for each institu-
tion, the majority did not believe it
could reasonably presume that a
majority of employees supported
UFF at FSU and UWF. Thus, it could
not effectively certify UFF without
the sanctity of representation peti-
tions and elections.

Dissent
Commissioner Kossuth dissented.

By application of Lake Worth, Com-
missioner Kossuth believes that FSU
and UWF are successor employers
and have an obligation to maintain
the status quo as determined by their
contracts. In his opinion, to conclude
otherwise would cast aside twenty-
six years of labor relations history
during which these employees had
bargaining rights and contracts. Ac-
cording to Commissioner Kossuth,
maintaining the status quo is even
more compelling in the public sector
where employees are prohibited from
striking, yet are entitled to protection
of the right to collectively bargain
under Article I, section 6 of the
Florida Constitution, and against the
impairment of the right to contract
under Article I, section 10 of the
Florida Constitution.

The FSU and UWF cases have
been appealed to the First District
Court of Appeal, Case No. 1D03-4689.
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