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Forum Selection Clauses ~
One Clause, Multiple Implications
By Kathryn A. Terry, Orlando
Did you know that your client might be bound
by contractual terms the client didn’t negotiate? Indeed, a contract to which your client
isn’t even a party? It’s true!
At least it can happen if your client hires
an employee with a binding non-competition
agreement with a prior employer, and the
agreement contains an exclusive forum selection clause. According to a 2011 decision
of Florida’s 4th District Court of Appeal, one
little word in such an agreement can land your

client in a distant forum where the client never
expected to be.

The Case
In East Coast Karate Studios, Inc. v. Lifestyle Martial Arts, LLC,1 the appellate court
addressed a mandatory forum selection clause
in a non-compete agreement. The issue was
whether such an agreement and clause can
be enforced against persons elsewhere who
did not sign the agreement but who are alleged
See “Forum Selection,” page 4

Employers Beware:

Facebook Posts May Constitute
Protected “Concerted Activity”
By Matthew L. Evans and Jeffery L. Patenaude, Tampa
As society becomes more technologically
integrated, an increasing number of employees are active on social media platforms such
as Facebook and Twitter. With this increased
interconnectivity comes uncertainty regarding
the limitations on an employee’s right to post
information critical of his or her employer or
coworkers. Similarly, questions have arisen
about employers’ ability to institute social
media policies that restrict the publication of
such information, and the effects of such a
policy on employees’ exercise of their Section 7 rights under the National Labor Relations Act (“NLRA”).1 Recently, the Office of

the General Counsel of the National Labor
Relations Board (“NLRB” or “the Board”) issued a report analyzing a series of cases to
clarify the NLRB’s position on the lawfulness
of discharging employees based on violations
of employers’ social media policies.2 As the
law on this subject evolves in tandem with
social media’s unprecedented expansion, it is
crucial for employers to be cognizant of these
recent developments. Specifically, when considering whether to terminate an employee for
violating the employer’s social media policy,
See “Employers,” page 10

Message from the Chair
I am pleased to see that this year is proving to be a stellar
one again in terms of our section’s CLE programming. For
instance, our Wage & Hour Administration Liaison Subcommittee again will host a conference call with personnel from
the Jacksonville District Office of the Wage & Hour Division
of the U.S. Department of Labor. For those of you who were
unable to participate last year, this event provides a unique
opportunity to gain valuable insights into the inner workings
of the Wage & Hour Division from experienced Wage & Hour
g. hearing
officers. This year we will have the privilege of speaking with
Michael Young, District Director of the Jacksonville District Office, and William
Richardson, a veteran Wage & Hour investigator who currently heads the Community Outreach department of the Jacksonville District Office. Mr. Young and
Mr. Richardson will explore topics such as the Wage & Hour Division’s national
and state enforcement initiatives. The event will begin at 10:00 A.M. on Tuesday,
March 27. Moreover, we have several additional webinars scheduled:
• March 20, 2012: “FLSA Update: Dionne (Floormasters) and its Progeny;
Calculating Back Pay in Failed Exemption Cases; Recent Decisions Applying
Lynn’s Food Stores; Disclosure Obligations; and other Emerging Issues in
Wage and Hour Law”
• May 15, 2012: “Ethical Dilemmas Facing the Employment Law Practitioner”
• June 12, 2012: “The ADA, FMLA, and Workers’ Compensation: Analysis of the
Interaction Among the Three Statutes and Practical Information on Maintaining
Compliance in Administering Employer Leave Policies”
Please check inside this edition of the Checkoff for more information about
these programs.
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Furthermore, please consider registering for the 2012 Advanced Labor Topics
seminar, which will be held on April 13-14th at the beautiful El San Juan Resort
& Casino in San Juan, Puerto Rico. Program co-chairs Jim Craig and Tony
Cabassa have organized what will surely prove to be an exciting and stimulating
seminar in an exotic but reasonably priced location. Many interesting speakers
and topics are on the agenda, a schedule of which can be found in this issue
of the Checkoff. Don’t miss the chance to earn CLE credit while enjoying time
with friends and colleagues basking on San Juan’s longest stretch of white-sand
beach. Remember, you don’t need a passport to travel to Puerto Rico!

The Checkoff is prepared and
published by The Florida Bar Labor
and Employment Law Section.

Finally, my thanks to those who have submitted nominations for inductees into
the new Labor and Employment Law Section Hall of Fame. For those of you who
have not yet done so, please do not delay in nominating outstanding individuals
you feel are deserving of this great honor. The Hall of Fame was created as a
means of posthumously honoring persons who made substantial contributions to
the Labor and Employment Law Section and the practice of labor and employment
law in Florida. The Hall of Fame is also designed to promote the achievements of
those individuals through the awarding of scholarships, in the name of the section member, to deserving students attending Florida law schools. A Hall of Fame
nomination form, along with the criteria for inclusion, is in this issue of the Checkoff
or can be obtained online on the homepage of the Labor and Employment Law
Section website (www.laboremploymentlaw.org). The deadline for nominations for
the inaugural group of inductees is April 2, 2012. Remember, only current Labor
and Employment Law Section members may nominate someone for this award.

Shane T. Muñoz, Tampa
Legal Education Director

--- Greg Hearing, Section Chair
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Section 1983: Eleventh Circuit Affirms
Transgender Employee’s Reinstatement and
Opens the Door for Title VII Expansion
By Aisha Sanchez, Tampa
Late last year, the Eleventh Circuit
affirmed that a governmental entity’s
termination of a transgender employee
based on her non-conformity with
gender stereotypes constituted sex
discrimination in violation of the Fourteenth Amendment’s Equal Protection
Clause. Glenn v. Brumby, No. 1014833, 2011 U.S. App. LEXIS 24137
(11th Cir. Dec. 6, 2011).
Though the plaintiff was born a biological male, she identifies as female
and was diagnosed in 2005 with Gender Identity Disorder, a medically recognized mental condition. At the time of
her diagnosis, the plaintiff worked as an
editor for the Georgia legislature drafting and revising proposed legislation
and resolutions. The plaintiff decided
to transition from male to female under
medical supervision, which required her
to present herself as a female prior to
undergoing sex-reassignment surgery.
The plaintiff informed her immediate supervisor about her condition and her intent to transition. She presented herself
as a female for the first time at work on
Halloween, when office workers were
permitted to arrive in costume. The
department head sent the plaintiff home
deeming her appearance inappropriate.
Upon confirming the plaintiff’s intent to
transition from male to female, the department head terminated the plaintiff
on the grounds that transitioning was
inappropriate, disruptive, immoral, ultra-liberal, and could make co-workers

uncomfortable; certain legislators could
lose confidence in the department;
the plaintiff’s condition demonstrated
instability that could compromise her
ability to maintain confidentiality; and
the plaintiff’s potential use of women’s
restrooms could lead to lawsuits.
With the legal assistance of the advocacy group Lambda Legal, the plaintiff
filed a lawsuit under 42 U.S.C. § 1983
alleging constitutional violations based
on sex discrimination and discrimination due to her medical condition. The
plaintiff sought reinstatement, injunctive
relief, and attorneys’ fees and costs but
notably did not seek monetary damages.
Although the district court granted
summary judgment to the employer on
the issue of discrimination due to the
medical condition, it ruled in the plaintiff’s favor on the sex-discrimination
issue. The Northern District of Georgia
reasoned that despite its previous holding as a matter of law that transsexuals,
as a group, do not qualify for Fourteenth
Amendment protections, they nevertheless fall within a protected class based
on sex once they divert from conforming to gender stereotypes. The district
court thus ordered the plaintiff’s full
reinstatement, including seniority.
On appeal, the Eleventh Circuit
affirmed the district court decision.
Applying intermediate scrutiny, it held
that the termination of a transgender
government employee violates the
Fourteenth Amendment’s prohibition

of sex-based discrimination if the basis
for termination is due to gender stereotyping that is not substantially related
to a significant government interest.
Notably, the Eleventh Circuit stated in
dicta that a similar rationale could apply in the private employment context
because Title VII of the Civil Rights Act
also prohibits discrimination against individuals who fail to conform to socially
prescribed gender roles.
In the wake of this decision, Florida
employers should take note that while
the federal and state constitutions and
Title VII do not designate transgender
individuals as members of their own
protected class, such individuals might
still enjoy protection from discrimination
under the recognized protected classes
of sex and gender if the employer takes
adverse action because their appearance and/or behaviors do not fit gender
stereotypes.
Aisha Sanchez
concentrates her
practice on representing management in employment
matters including alleged discrimination,
harassment, and retaliation claims una. Sanchez
der Title VII, ADA,
ADEA and state law discrimination. She
is an associate with Ford & Harrison
in Tampa.

Visit

laboremploymentlaw.org
for the latest on section activities and labor and employment law issues
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forum selection from page 1
to have interfered with it.
The case involved a martial arts business that hired an employee to work in
Broward County. The employee signed
a non-compete agreement prohibiting
him from engaging in the same business within Broward County or a 25mile radius of Broward County for two
years from the date of his termination.
The agreement contained a mandatory forum selection clause naming
the Broward County circuit court as
the exclusive forum for adjudication of
any issue arising under the agreement,
directly or indirectly.
The employee later resigned and immediately began working for a martial
arts business in Delray Beach—in Palm
Beach County but within 25 miles of
Broward County. The employee’s wife
was the managing member of the new
employer.
In an apparent pre-emptive strike, the
employee, his wife, and the new employer sued the ex-employer in a Palm
Beach County trial court for a declaratory judgment that the non-compete
agreement with the ex-employer in Broward County was unenforceable. The
ex-employer moved to transfer venue
to Broward County based on the forum
selection clause in the agreement.
Around the same time, the ex-employer
filed suit in Broward County attempting
to enforce the non-compete agreement.
The ex-employer charged that the exemployee breached the agreement
and that the wife and the new employer
tortiously interfered with it.
Responding to mirror-image motions,
the Palm Beach County and Broward
County courts agreed that the litigation should be combined and should
proceed in Palm Beach County. Both
courts’ rulings were based primarily on
the same two grounds: (1) the causes
of action arose in Palm Beach County,
where the employee and his wife
resided and where his new employer
maintained its office; and (2) neither the
employee’s wife nor his new employer
was a signatory to the non-compete
agreement.
The court of appeal disagreed. Re-

versing the courts below, the appellate
court upheld the forum selection clause
in the non-compete agreement, even
as to the wife and the new employer,
who were not parties to the agreement.

Mandatory v. Permissive
Language ~ one word can
change everything
In reaching their conclusions regarding application of the forum selection
clause to the employee, the trial courts
relied in part on A-Ryan Staffing Solutions Inc., v. Ace Staffing Management
Unlimited, Inc., 917 So. 2d 1000 (Fla.
5th DCA 2005). But in comparing
the precise wording of the clauses in
the two cases, the appellate court in
East Coast Karate noted that A-Ryan
involved a permissive forum selection
clause, while the pertinent clause in
East Coast Karate was mandatory.
(See chart below.)
Distinguishing A-Ryan (“Generally, a
forum selection clause ‘will be considered permissive where it lacks words
of exclusivity.’”)4 and pointing to the
mandatory nature of the forum selection clause in the East Coast Karate
non-competition agreement, the 4th
DCA dismissed the employee’s first
argument—that he could circumvent
the forum selection clause based on
his current residence or the site of his
new employer’s business.
The 4th DCA likewise rejected the
trial courts’ reasoning that the nonsignatories were not bound by the
employee’s agreement. In so holding,
the appellate court relied on three

primary facts as outlined in Deloitte &
Touche v. Gencor Industries, Inc., 929
So. 2d 678 (Fla. 5th DCA 2006): first,
a close relationship existed among
the employee, his wife, and the new
employer; second, the parties’ interests
all stemmed from enforceability of the
non-compete agreement; and, finally,
all of the claims arose directly out of
the non-compete agreement.

Implications of East Coast
Karate
Attorneys for clients who need forum
selection clauses in their contracts (not
just non-compete contracts) should
draft such clauses carefully so as to
increase certainty in the selection of
both the forum and governing law.
Ensure that the forum selection and
choice of law provisions actually implement the client’s forum expectations
as to exclusivity and as to the entire
range of interactions and possible
claims between the parties, not just the
specifics of the contractual agreement.
For clients hiring for positions in which
non-competition agreements tend to
exist, advise the clients to question prospective employees about whether they
have signed any such agreement with
a prior employer. If they have, you as
the lawyer need to see the agreement
and ascertain its validity and scope,
applying some of the principles set forth
in East Coast Karate.
Kathryn A. Terry is an attorney with
Ford and Harrison, LLP, in its Orlando
office. She concentrates her practice
continued, next page

East Coast Karate’s Mandatory Clause

A-Ryan’s Permissive Clause

[Employer] and Employee acknowledge and
agree that the 17th Judicial [C]ircuit . . . in and
for Broward County[,] Florida, shall be the
venue and exclusive proper forum in which to
adjudicate any case or controversy arising either
directly or indirectly, under or in connection with
this Agreement in the court. Employee agrees
not to contest or challenge the jurisdiction or
venue of the court…2 [Emphasis added.]

This agreement shall be
governed in accordance with
the laws of the State of Florida
and venue for all proceedings
related hereto is agreed to
be in Lake County, Florida.3
[Emphasis added.]
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forum selection from previous page
on litigating employment cases in state
and federal courts
and advising employers on various
employment issues,
including federal

and state anti-discrimination statutes,
the Fair Labor Standards Act, workers’
compensation and the Family and Medical Leave Act. She regularly conducts
management training on developments
in various employment and labor laws.
Endnotes:

1

65 So. 3d 1127 (Fla. 4th DCA 2011).

2

Id. at 1128.

3

Id. at 1130.

4

Id. quoting Golf Scoring Sys. Unlimited, Inc.,

v. Remedio, 877 So. 2d 827, 829 (Fla. 4th DCA
2004).

k. terry

Section Bulletin Board
For more information, contact Angela Froelich: 850-561-5633 / afroelic@flabar.org

Upcoming CLE PROGRAMS

June 12 [WEBINAR]:
The ADA, FMLA, and Workers’ Compensation:
Analysis of the Interaction Among the
Three Statutes and Practical Information on
Maintaining Compliance in Administering
Employer Leave Policies
(1419R)

March 20 [WEBINAR]:
FLSA Update: Dionne (Floormasters) and
its Progeny, Calculating Back Pay in Failed
Exemption Cases, Recent Decisions Applying
Lynn’s Food Stores, Disclosure Obligations and
Other Emerging Issues in Wage and Hour Law
(1417R)

June 21
Annual Florida Bar Convention Seminar
Gaylord Palms Resort & Convention Center,
Orlando/Kissimmee
Annual Florida Bar Convention

April 13-15
Advanced Labor Topics 2012
(1347R)
El San Juan Resort & Casino, San Juan, Puerto Rico
Reservations: (787) 791-1000 / Group Rate: $185 /
Expires 3/21/12

EXECUTIVE COUNCIL MEETINGS
Friday, April 13
El San Juan Resort, San Juan, Puerto Rico
5:00 p.m. – 6:00 p.m
Conference Call No. 1-888-376-5050
Conference Code: 1563821345#

To Register for the seminar:
1. Call: 850-561-5831 (credit card payment only);
2. Mail: The Florida Bar Order Entry Department,
651 E. Jefferson Street, Tallahassee, FL 323002300 (make check payable to “The Florida Bar”);
3. Fax: 850-561-9427 (credit card payment only); and
4. On-line: www.floridabar.org/cle (credit card payment
only / Member of The Florida Bar only).

Thursday, June 21
Gaylord Palms Resort & Convention Center
Orlando/Kissimmee
Annual Florida Bar Convention
5:00 p.m. – 6:00 p.m.
Conference Call No. 1-888-376-5050
Conference Code: 1563821345#

May 15 [WEBINAR]:
Ethical Dilemmas Facing the Employment Law
Practitioner
(1418R)

Find CLE course brochures at www.laboremploymentlaw.org.
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CASE NOTES
State Courts

Third DCA
Error for Court to Allow Plaintiff to
Proceed With Sex Discrimination
Claim That Was Not Alleged in Charging Document or Complaint
Sunbeam Television Corp. v. Mitzel,
2012 WL 126784 (Fla. 3d DCA 2012).
Defendant appealed a final judgment awarding damages to plaintiff on
a discrimination claim. Plaintiff was a
52-year old female TV reporter whose
contract was terminated after defendant made the decision to decrease the
number of medical reports it broadcast,
thereby significantly reducing plaintiff’s television airtime. Subsequently,
plaintiff filed a timely charge with the
Florida Commission on Human Relations claiming age discrimination,
before filing a one-count complaint,
again alleging only age discrimination.
However, just before the scheduled
summary judgment hearing, plaintiff
asserted for the first time a claim of sex
discrimination. Defendant’s motion for
summary judgment was denied, and
plaintiff was allowed to proceed to a
jury trial on an age-plus-sex theory.
The Third DCA held the trial court erred
when it permitted plaintiff to change
the theory of her case from pure age
discrimination, as originally alleged
in her FCHR charge and complaint,
to an unpled claim of age-plus-sex
discrimination. The court further found
that generic opinion evidence regarding
an entire industry is not probative of a
discrete discrimination claim.
Plaintiff’s Subsequent Resignation
From Dissatisfying Part-Time Job
Precludes Receipt of Unemployment
Benefits
Delhomme v. Florida Unemployment
Appeals Comm’n, 2011 WL 4578462
(Fla. 3d DCA 2011).
Plaintiff was laid off from his full-time
job at Rainbow Tile and began receiv-

ing unemployment benefits. At the
time of his dismissal, plaintiff was also
working part-time at Long John Silver’s.
However, several months after being
laid off from Rainbow Tile, plaintiff quit
his job with Long John Silver’s due
to his fear that he might be robbed.
Plaintiff was then notified that he was
no longer eligible to receive unemployment benefits from Rainbow Tile since
his reason for quitting his part-time job
at Long John Silver’s was not attributable to the employer. The appeals
referee affirmed this determination,
and the UAC subsequently affirmed
the referee’s decision. On appeal to the
Third DCA, the court held that “where
an employee is laid off from his full-time
job, obtains unemployment benefits,
and then voluntarily quits his remaining
part-time job, the act of voluntarily quitting the part-time job is a disqualifying
event under section 443.101(1)(a)1.”
However, while expressing deference
to the will of the legislature, the court
questioned the fairness of the statute:
“[t]hat one will be disqualified from
benefits legitimately received after being dismissed from a full-time position
due to a subsequent resignation from
a dissatisfying part-time job creates a
disincentive for a dismissed employee
to mitigate his losses.”

FEDERAL CASE NOTES

Eleventh Circuit
FMLA Protects Pre-Eligibility Requests for Post-Eligibility Leave
Pereda v. Brookdale Senior Living
Communities, Inc., 2012 WL 43271
(11th Cir. 2012).
Pereda, a former employee of Brookdale Senior Living Communities, became pregnant shortly after she was
hired. Upon learning of her pregnancy,
Pereda notified her employer that she
intended to take maternity leave after
she became eligible for FMLA leave.
However, before Pereda became eligible under the FMLA, Brookdale termi6

nated her. Pereda then filed suit, alleging that Brookdale had interfered with
her FMLA rights and retaliated against
her by harassing her, denigrating her
performance, and eventually terminating her before she could become
eligible for FMLA leave. Brookdale
argued, and the district court agreed,
that Pereda did not have a cause of
action under the FMLA because she
was not an eligible employee at the
time she was terminated since she had
neither experienced a triggering event
nor worked the requisite number of
hours. On appeal, the Eleventh Circuit
reversed, holding that the FMLA protects a pre-eligibility request for posteligibility leave. Therefore, Pereda had
a cause of action for both interference
and retaliation under the FMLA.
Organizing Assistance Offered by an
Employer to a Labor Union Can be a
“Thing of Value” Under §302 of the
Labor Management Relations Act,
29 U.S.C. § 186
Mulhall v. Unite Here Local 355, Hollywood Greyhound Track, Inc., 2012
WL 126908 (11th Cir. 2012).
Plaintiff, an employee of Hollywood
Greyhound Track, Inc., d/b/a Mardi
Gras Gaming (“Mardi Gras”), was opposed to being unionized and sought
to enjoin the enforcement of a memorandum of agreement (“Agreement”)
entered into by defendants, Unite Local
355 (“Unite”) and Mardi Gras, on the
grounds that it violated § 302 of the Labor Management Relations Act, which
makes it unlawful for an employer to
give or for a union to receive any “thing
of value,” subject to limited exceptions.
In the Agreement, Mardi Gras promised
to (1) provide union representatives
access to non-public work premises
during non-work hours; (2) provide
the union a list of employees, their job
classifications, departments, and addresses; and (3) remain neutral to the
unionization of employees. In return,
Unite promised to lend financial support
to a ballot initiative regarding casino

CASE NOTES
gambling and refrain from picketing,
boycotting, striking, or undertaking
other economic activity against Mardi
Gras. The district court dismissed plaintiff’s complaint for failure to state a claim
because it found that the assistance
promised in the agreement could not
constitute a “thing of value” under §
302. The Eleventh Circuit reversed,
holding that organizing assistance can
be a thing of value that, if demanded
or given as payment, could constitute
a violation of § 302. According to the
court, whether something qualifies as
payment depends not on whether it is
tangible or has monetary value, but
on whether its performance fulfills an
obligation. Thus, if employers offer organizing assistance with the intention of
improperly influencing a union, then the
policy concerns in § 302—curbing bribery and extortion—are implicated. The
court noted that all neutrality and cooperation agreements do not necessarily
violate § 302. Employers and unions
may set ground rules for an organizing campaign, even if the employer
and union benefit from the agreement.
However, innocuous ground rules can
become illegal payments if used as
valuable consideration in a scheme to
corrupt a union or to extort a benefit
from an employer. The court found it
unnecessary to address whether §302
requires a “thing of value” to have
monetary value, because plaintiff alleged and a jury could find that Mardi
Gras’s assistance had monetary value.
Plaintiff’s allegations were therefore
sufficient to support a § 302 claim.
Plaintiff Not a “Prevailing Party”
Entitled to Attorneys’ Fees Under 29
U.S.C. § 216(b) Where Tender of Full
Payment Accepted and no Judgment
Was Awarded
Dionne v. Floormasters Enters., Inc.,
2012 U.S. App. LEXIS 800 (11th Cir.
2012), vacating and withdrawing Dionne v. Floormaster Enters., Inc., 647
F.3d 1109 (11th Cir. 2011).
Plaintiff brought suit on his own be-

half and on behalf of other warehouse
clerks to recover overtime compensation, liquidated damages, and reasonable attorneys’ fees and costs. Defendant then filed a Tender of Full Payment
and Motion to Dismiss Complaint with
Prejudice, in which it denied liability but
offered to tender what it calculated to
be the full amount of damages claimed
by plaintiff. However, plaintiff rejected
this overture, claiming that he was
owed “damages above [d]efendant’s
estimation of overtime due,” and the
district court agreed. Defendant then
filed a Second Tender of Full Payment
and Motion to Dismiss, this time offering
the full amount of damages claimed by
plaintiff. The court granted the Motion to
Dismiss after plaintiff accepted this tender and agreed that the issue of overtime pay was now moot. Thereafter,
plaintiff moved for attorneys’ fees and
costs pursuant to 29 U.S.C. § 216(b)
as the “prevailing party” in the action.
Advancing an argument founded upon
the now-defunct “catalyst” test, plaintiff contended that he was entitled to
attorneys’ fees and costs as the “prevailing party” because the filing of his
complaint brought about the payment
by defendant of the amount of money
he requested. The court rejected this

argument and noted that “[t]he FLSA
plainly requires that the plaintiff receive
a judgment in his favor to be entitled to
an award of attorney’s fees and costs.”
Accordingly, the court held that plaintiff
was not a “prevailing party” because the
district court did not award a judgment
in his favor. Hence, plaintiff could not
recover his attorneys’ fees and costs.
Plaintiff Not “Replaced” by Younger
Employee When Former Job Duties
Filled by Computer Program
Gortemoller v. Int’l Furniture Mktg., Inc.,
434 Fed. App’x 861 (11th Cir. 2011).
Plaintiff appealed the district court’s
grant of summary judgment in his employment discrimination action under
the ADEA. The only issue on appeal
was whether plaintiff was “replaced
by or otherwise lost [his] position to a
younger individual.” Employer replaced
its top-down product-design process in
which plaintiff was the only intermediary
between salespeople, customers and
designers, with a decentralized process
in which salespeople, customers, and
designers communicated directly with
each other using an internet-based
computer program overseen by an employee younger than plaintiff. Plaintiff
continued, next page

WANTED: ARTICLES
The Section needs articles for the Checkoff and The Florida Bar Journal.
If you are interested in submitting an article for the Checkoff, contact Scott
Fisher (727-329-8625) (sfisher@fisherlawgroupfla.com). If you are interested in submitting an article for The Florida Bar Journal, contact Frank Brown
(813-273-4381) (feb@macfar.com) to confirm that your topic is available.

REWARD: $150*
(*For each published article, a $150 scholarship
to any section CLE will be awarded.)
Article deadline for the next Checkoff is April 16, 2012.
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CASE NOTES
brought suit, alleging that he had been
“replaced or otherwise lost [his] position
to a younger individual” in violation of
the ADEA. The Eleventh Circuit held
that the employee who oversaw the
streamlined process did not “replace”
plaintiff, as plaintiff’s former responsibilities were satisfied by the computer
program, not the younger employee
overseer. Accordingly, plaintiff failed
to establish a prima facie case of age
discrimination.

Middle District of
Florida
Employment Agreement Mandating Arbitration of ADEA and FCRA
Claims Not Unconscionable Under
Florida Law
Pilitz v. Bluegreen Corp., 2011 WL
3359641 (M.D. Fla. 2011).
Plaintiff brought suit under the Age
Discrimination in Employment Act and
the Florida Civil Rights Act claiming that
defendant discriminated against him on
the basis of his age. Defendant then filed
a Motion to Dismiss and Compel Arbitration pursuant to the parties’ arbitration
agreement, which expressly covered
plaintiff’s allegations. The agreement

tel
Make Ho s
ion
Reser vat
NOW!

required plaintiff to pay an arbitration
filing fee of $350.00, did not specifically identify the arbitrator or arbitration
service to be used, restricted discovery
and permitted defendant to have three
corporate representatives present at a
hearing. Despite plaintiff’s arguments
to the contrary, the court found that the
arbitration agreement was not procedurally or substantively unconscionable
under Florida law. Accordingly, the court
held that the arbitration agreement was
not invalid or otherwise unenforceable
and ordered the parties to submit the
dispute to arbitration pursuant to the
terms of the parties’ agreement.
Increasing Sales and Achieving
Consistency Are Legitimate, NonDiscriminatory Business Reasons
for Altering Compensation Structure
DeAguila v. Bright House Networks,
LLC, 2011 WL 6714528 (M.D. Fla. 2011).
Plaintiffs, inbound sales representatives at a sales call center, brought an
action alleging violations of the ADEA
as a result of changes defendant/
employer made to its compensation
structure. In developing the new compensation plan, defendant studied the
existing plan, the pay practices of other
companies in the field, and market

surveys. The defendant moved for summary judgment, and the court granted
the motion. The district court concluded
that plaintiffs fell woefully short of demonstrating a genuine issue of material
fact for trial, as plaintiffs’ evidence was
predominantly based on speculation,
opinions, and unsubstantiated beliefs. Further, the court evaluated the
reasons behind defendant’s change
in policy and found that the decisions
plaintiffs challenged were statistically
based and data driven. As such, plaintiffs’ argument that defendant failed to
accommodate their medical conditions
could not support a pretext argument
under an age discrimination claim.

Southern District
of Florida
“Interdependent” Section 301 Hybrid
Claims Must Demonstrate Both That
Collective Bargaining Agreement
Was Breached and Duty of Fair Representation Was Breached
Weller v. AT&T Services, Inc. and Communications Workers of America, Dist.
3, AFL-CIO, 2011 WL 2215165 (S.D.
Fla. 2011).
Plaintiff, an employee of AT&T Ser-
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CASE NOTES
vices, Inc. (“AT&T”) and a dues-paying
member of Communications Workers of America (“CWA”), brought suit
against both AT&T and CWA for breach
of the collective bargaining agreement
and breach of the duty of fair representation. Such section 301 hybrid
claims are interdependent. In order
for a plaintiff to prevail, he or she must
demonstrate both that the collective
bargaining agreement was breached
and that the union breached its duty
of fair representation. In a claim for
breach of the duty of fair representation, the employee must show that the
union’s handling of a grievance was
arbitrary, discriminatory or done in bad
faith. The court noted, however, that a
union is allowed considerable latitude
in the representation of employees.
Further, while the duty of fair representation includes an obligation to
investigate and ascertain the merit of
employee grievances, it does not confer an absolute right on an employee
to have his or her complaint carried
through all stages of the grievance
procedure. An employee has no absolute right to have a grievance taken
to arbitration and, as long as the decision made on behalf of the employee
not to arbitrate is done honestly and
in good faith, the union’s duty is not
breached. Additionally, the breach of
the duty of fair representation cannot
be established merely by proof that the
underlying grievance was meritorious.
The court was not persuaded by plaintiff’s contentions that a genuine issue
of material fact existed as to whether
the union represented him fairly. The
court therefore granted summary judgment on behalf of the defendants on
the breach of duty of fair representation claim. The court thus did not need
to address the breach of the collective
bargaining agreement claim against
AT&T. However, for the purpose of a
complete record, the court chose to
do so and determined that summary
judgment could also be granted for
defendants on the breach of the col-

lective bargaining agreement claim.
Untimely Appeal From Initial Determination in Unemployment Compensation Case Was Not Rendered
Timely by Issuance of Redetermination
Bertot v. Florida Unemployment Appeals Comm’n, 68 So.3d 1012 (Fla.
3d DCA 2011).
After being dismissed from his job,
plaintiff filed for unemployment compensation benefits. Plaintiff received an
Initial Determination from the Agency
for Workforce Innovation informing
him benefits were not payable, which
plaintiff untimely appealed. The Agency
then issued a Notice of Redetermination, again stating that benefits were
not payable. Following a telephone
hearing, the appeals referee dismissed
plaintiff’s appeal for lack of jurisdiction,
and the UAC subsequently affirmed.
On appeal to the Third DCA, plaintiff ar-

gued that while his appeal of the Initial
Determination was admittedly untimely,
this untimely appeal was “pending” at
the time the Agency issued its Redetermination. Plaintiff therefore contended
that pursuant to section 443.151(3)(e)
(3), Florida Statutes, the court was required to treat his untimely appeal from
the Initial Determination as “an appeal
from the Redetermination,” thus rendering it timely. The court rejected this line
of reasoning, and found that Plaintiff’s
untimely appeal from the Initial Determination deprived the appeals referee
of jurisdiction to consider the merits of
plaintiff’s claim. Accordingly, the issuance of the Redetermination did not
operate to clear this jurisdictional bar.
State and federal case notes were authored by Whitney Buescher, Lauren
Davis, Matthew Evans and Matt Hall,
associates at Thompson, Sizemore,
Gonzalez & Hearing, P.A. in Tampa.
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employers from page 1
it is imperative that employers act in a
manner that will not infringe upon an
employee’s Section 7 right to engage
in “concerted activity.”

Facebook Posts Constituting
Protected “Concerted
Activity”
In the first case analyzed in the NLRB
report, a collections agency employee
posted a series of profane Facebook
posts directed towards her employer
after being moved into a lower-paying
position. The employee was Facebook
“friends” with ten coworkers, including
her direct supervisor, which enabled
these individuals to view the employee’s derogatory comments. In response
to the employee’s post, several of
her coworkers expressed sympathy
with her situation, and one mentioned
instituting a class action against the
employer. Subsequently, the employee
was terminated for violating the employer’s social media policy prohibiting
employees from “making disparaging
comments about the company through
any media, including online blogs, other
electronic media or through the media.”
As a preliminary matter, the Board
found that the employer’s policy was
unlawfully broad, as it “would reasonably be construed to restrict Section
7 activity.” Further, in examining the
propriety of the employee’s termination, the Board concluded that the

the
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employee was improperly discharged
for engaging in protected “concerted
activity.” Quoting Meyers Industries,
the Board noted that activity is concerted when an employee acts “with
or on the authority of other employees
and not solely by and on behalf of the
employee himself.”3 Accordingly, the
Board found the employee’s actions
constituted protected “concerted activity,” as they “clearly involved complaints
about working conditions and the
[e]mployer’s treatment of its employees.” As support for this determination,
the Board relied on the following facts:
1) the discharged employee initiated
the Facebook conversation because
the employer transferred her to a less
lucrative position; 2) other coworkers
participated in the discussion; and, 3)
at least one coworker mentioned the
possibility of taking “concerted activity” through the filing of a class action
lawsuit.
Another case analyzed by the Board
involved a discharged administrative
assistant whose coworkers regularly
solicited her for advice and viewed her
as a sort of office confidant. After her
manager made what she interpreted
to be a sexist remark, and after her
subsequent complaints to management regarding the comment were not
addressed, the employee posted a
profane message on Facebook about
the incident. While the employee was
Facebook “friends” with several of her

coworkers, only one commented on her
post. However, during the exchange between the employee and her coworker,
the employee made several additional
derogatory remarks directed toward
her manager. Shortly thereafter, one
of the employee’s coworkers was fired
in an unrelated incident, which caused
the employee to post a Facebook message indicating her displeasure with the
termination. The post also expressed
disbelief that company employees were
being discharged simply for asking
for help. After these comments were
posted, the company president reprimanded the employee for getting upset
about “something that was none of her
business” and cautioned her to refrain
from providing advice to other employees. Notwithstanding the president’s
warnings, the employee proceeded
to post several additional comments
regarding her coworker’s termination
and her perception that she had been
“scolded for caring.” In response, the
company fired the employee.
Analyzing the termination, the Board
determined that the employee’s actions
constituted protected “concerted activity” and found that her discharge was
therefore unlawful. Specifically, the
Board noted that “the [e]mployer was
concerned about [the employee’s] involvement in her coworkers’ work-related problems, including her discussions
with fellow employees about terms and
conditions of employment.” The Board
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employers from preceding page
further found that the employer’s comment to the employee that she should
refrain from providing advice to her
coworkers was “an oral warning not
to engage in protected conversations
with her fellow employees about their
working conditions” and amounted to
a “pre-emptive strike” by the employer.
On this basis, the Board determined
that the employee was unlawfully
discharged for engaging in protected
“concerted activity.”
In yet another case, a veterinary hospital employee was passed over for a
promotion she believed she deserved.
The employee verbally discussed the
matter with two coworkers on separate
occasions and voiced her displeasure
with the way in which the new position
had been filled, as well as with the
particular employee chosen. Later that
day, the employee returned home and
posted a Facebook message expressing her frustration and complaining
about the employer’s selection process.
Three of the employee’s coworkers
joined the conversation and similarly
complained about the company’s supposed mismanagement and the manner in which the promoted employee
was chosen. One coworker posted a
message that it would be funny if all the

“good” employees quit the company. In
response, the employee thanked her
coworkers for their support, remarking
that the issue was not yet over, but that
her days with the company were limited. In the days following, the employer
fired the employee, along with one of
her coworkers who participated in the
Facebook discussion, and suspended
the other two participants.
In reviewing the propriety of the
employee’s discharge, the NLRB determined that the employees were engaged in protected “concerted activity
for mutual aid and protection” within the
meaning of Section 7 because “multiple
employees were involved in the discussion, and the discussion involved a term
or condition of employment.” Specifically,
the Board found that the employee’s
two separate verbal conversations with
her coworkers regarding the employer’s
promotion practices, coupled with the
employee’s Facebook discussion about
the employer’s promotion practices and
the quality of management, elevated
the employee’s conduct to protected
“concerted activity.” The Board further
noted that the employee’s Facebook
posts “might suggest group action,” even
though they were of a “preliminary nature.” (Emphasis added.) Therefore, the

Board concluded that the employer had
“unlawfully prevented the fruition of the
employees’ protected concerted activity.”

Facebook Posts Not
Constituting Protected
“Concerted Activity”
Conversely, the NLRB report contains a number of cases in which
employees’ use of social media to
criticize their employer was found not
to constitute protected “concerted
activity.” Ultimately, the determination
of whether an employee’s actions rise
to the level of protected “concerted
activity” seems to hinge largely on
whether the employee’s coworkers
join in the social media conversation or
otherwise express agreement with the
employee’s criticisms. Additionally, the
NLRB closely scrutinizes the particular
language used by the employee to determine if it indicates that the employee
sought to initiate or induce group action
and is thereby protected.
In one case, after being reprimanded
by her supervisor for failing to perform
a task, a home improvement store employee posted a comment on Facebook
stating “[expletive] [employer’s store].”
continued, next page
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employers from preceding page
Four individuals, one of whom was a
coworker, indicated that she “liked”
the employee’s post. In response, the
employee posted another comment
criticizing the employer’s treatment of
its employees. However, none of her
coworkers responded to this post. In the
days that followed, the employee verbally discussed with her coworkers the
incident that prompted her posts. While
expressing sympathy for the employee,
none of the coworkers indicated that
they felt it was a group issue or a matter
necessitating group action. As such, the
NLRB determined that the employee’s
comments did not constitute protected
“concerted activity” but were merely an
expression of the employee’s individual
gripe with her employer. As support
for the decision, the Board noted the
following: 1) the employee had no
particular audience in mind when she
posted her comments; 2) the employee
did not use any language indicating
that she sought to initiate or induce her
coworkers to engage in group action;
and 3) the employee’s post did not arise
out of a prior discussion about the terms

EEO Investigations
EEO Consulting & Training
Federal Sector EEO
“Serving Clients Nationwide”
Christopher M. Shulman, Esq.
Principal
chris_shulman@eeo-solutions.com
4012 Gunn Highway, Suite 100
Tampa, Florida 33618
Phone: (813) 935-9922
Fax: (813) 935-9933
www.eeo-solutions.com

C.Shulman-Vertical Card.indd 1

and conditions of her employment with
her coworkers.
In another case in which the Board
determined that the employee’s actions
did not constitute “concerted activity”
under Section 7, a phlebotomist was
accused by her coworkers of causing
another employee’s termination. Upset at this accusation, the employee
posted a number of angry and profane
comments on her Facebook “wall”
expressing her dissatisfaction with her
employer and coworkers and stating
that she hated the people at work and
wanted to be left alone. In response,
one of her coworkers posted a comment that she, too, had had a similar
experience. Two of the employee’s
coworkers, however, provided a copy of
the employee’s posts to the employer,
and the employer issued the employee
a written warning for violating the employer’s social media policy. The employee was then terminated for multiple
violations thereof under the employer’s
graduated discipline policy.
While finding that the employer’s
social media policy violated Section
8(a)(1) of the NLRA because it “would
reasonably be construed to chill employees in the exercise of their Section
7 rights,” the Board concluded that the
employee’s termination did not violate
Section 8(a)(1), as the employee’s
actions did not constitute “concerted
activity.” Like the home improvement
store case above, the Board determined that the employee’s posts merely
“expressed her personal anger with
coworkers and the employer, were
made solely on her own behalf, and
did not involve the sharing of common
concerns.” Furthermore, the posts did
not utilize any language suggesting
that the employee sought to initiate
or induce her coworkers to engage in
group action.
Finally, in a more egregious case
illustration, a warehouse worker who
was upset about his employer’s attendance/sick-leave policy posted an
expletive-laden message claiming that
his supervisor did not care about his
health. When a Facebook “friend,” who

1/11/12 3:58 PM
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was not a coworker, posted a reply asking if the employee was worried about
the consequences of posting such a
message, the employee responded
that he was not concerned, and that
he was “about a hair away from setting
it off.” Despite having six Facebook
“friends” who were his coworkers,
none responded to his post. Thereafter,
the employee was questioned by the
Human Resources Manager, who expressed concern about the employee’s
statement that he was going to “set
it off,” which the Human Resources
Manager interpreted as a threat to
cause violence. Notwithstanding the
employee’s protestations that he was
“just venting,” and notwithstanding
his explanation that the phrase about
“setting it off” meant he was close to
quitting, the employee was suspended
and subsequently terminated.
In reviewing the facts of the case, the
Board found that while the employee’s
posts addressed his terms and conditions of employment, they did not
qualify as protected “concerted activity,”
as the employee did not seek to initiate or induce coworkers to engage in
group action, and none of his coworkers replied to his posts with similar
concerns. Moreover, the Board noted
that the employee’s postings were not
“an outgrowth of prior employee meetings or attempts to initiate group action
with regard to the [e]mployer’s sick
leave or absenteeism policy.” Rather,
as conceded by the employee, the
Facebook posts were “just [the employee] venting.” Therefore, the Board
determined that the employee’s actions
were unprotected.

Conclusion
As demonstrated by the foregoing
line of cases, there is no “bright line
test” for determining whether an employee’s social media comments cross
the line from unprotected “venting” to
protected “concerted activity.” Indeed,
one could argue that the NLRB’s determinations of whether certain conduct
rises to the level of “concerted activity”

employers from preceding page
are inconsistent and unpredictable.
However, the cases do provide some
guidance for determining whether an
employer can permissibly discharge
an employee for comments made on
Facebook or other social media platforms without violating Section 7 of the
NLRA. Notably, the NLRB appears to
accord special significance to whether
an employee’s post(s) elicited comments from coworkers and whether the
particular language used by the employee expresses an intent “to initiate
or induce coworkers to engage in group
action.” Furthermore, it appears that an
employee’s post(s) must at least relate
tangentially to the terms and conditions
of his or her employment. Accordingly,
employers should proceed with caution when terminating an employee for
comments made on Facebook or other
social media sites lest they run afoul of
the laws protecting an employee’s right
to engage in “concerted activity.”
Matthew L. Evans is an associate
with the firm of Thompson, Sizemore,

Gonzalez & Hearing, P.A., where he
practices management-side labor and
employment law. He
received his undergraduate degree in
history, magna cum
laude, from the Unim. evans
versity of Tampa and
his law degree, magna cum laude, from
the Florida State
University College
of Law where he
served as articles
editor for the Law
Review.
Jeffery L. Patenaude is an associj. patenaude
ate with the firm of
Thompson, Sizemore, Gonzalez &
Hearing, P.A., where he practices management side-labor and employment
law. He received his undergraduate
degree, magna cum laude, from The
University of the South and his law

degree, magna cum laude, from the
Florida State University College of Law.
Endnotes:
1 Section 7 of the National Labor Relations
Act protects an employee’s right to engage in
“concerted activity” that is for “mutual aid and
protection.” Pursuant to the Meyers Industries
cases, the test for determining whether certain
actions constitute “concerted activity” is whether
the activity is “engaged in, with, or on the authority of other employees, and not solely by and on
behalf of the employee himself.” See Meyers
Industries (Meyers I), 268 NLRB 493, 497 (1984),
rev’d sub nom. Prill v. NLRB, F.2d 941 (D.C.
Cir. 1985), cert. denied 474 U.S. 948 (1985),
on remand Meyers Industries (Meyers II), 281
NLRB 882 (1986), aff’d sub nom. Prill v. NLRB,
835 F.2d 1481 (D.C. Cir. 1987), cert. denied 487
U.S. 1205 (1988). “Concerted activity” may be
found even where the employee’s discussion of
shared concerns about the terms and conditions
of employment “involves only a speaker and a
listener.” Id.
2 The cases discussed herein are taken from
Memorandum OM 12-31, National Labor Relations Board, Office of the General Counsel, Division of Operations-Management (Jan. 24, 2012),
entitled “Report of the Acting General Counsel
concerning social media cases within the last
year.”
3 Meyers Industries (Meyers I), 268 NLRB 493,
497 (1984).
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2010-2011 Term and Amendments to the Federal Removal
and Venue Rules
Professor Joel Wm. Friedman, Tulane University School of
Law, New Orleans, LA

10:20 a.m. – 10:35 a.m.

10:35 a.m. – 11:30 a.m.
The Recent Equal Employment Opportunity Commission
(EEOC) Regulations on the Americans with Disabilities Act
Amendments Act (ADAAA)
Robyn Hankins, Hankins Ator, Jupiter

1:45 p.m. – 2:55 p.m.
National Labor Relations Board (NLRB) Update
and Trends – The Obama Board
Tammie L. Rattray, Ford & Harrison L.L.P., Tampa
2:55 p.m. – 3:15 p.m.

Break

11:30 a.m. – 12:30 p.m.
Ethical Issues in District Court Practice
The Honorable Marcia Morales Howard, United States District
Judge, Middle District of Florida, Jacksonville Division
The Honorable Timothy J. Corrigan, United States District
Judge, Middle District of Florida, Jacksonville Division

Break

3:15 p.m. – 4:30 p.m.
Practicing Labor and Employment Law–The In-House
Lawyer’s Perspective
Michael M. Hernandez, Walgreen Co., Miami
Ernesto Mayor, Verizon, Tampa

CLE CREDITS

5:00 p.m. – 6:00 p.m.
Labor & Employment Law
Executive Council Meeting (all invited)

CLER PROGRAM
(Max. Credit: 9.0 hours)
General: 9.0 hours
Ethics: 1.0 hour

6:00 p.m. – 6:30 p.m.
Reception (included in registration)

CERTIFICATION PROGRAM

6:30 p.m. – 8:30 p.m.
Dinner (included in registration)

(Max. Credit: 9.0 hours)
Labor & Employment Law: 9.0 hours

HOTEL RESERVATIONS
LABOR AND EMPLOYMENT LAW SECTION

A block of rooms has been reserved at the El San Juan Resort
& Casino, at the rate of $185 single/double occupancy. To
make reservations, call the El San Juan Resort & Casino
directly at (787) 791-1000. Reservations must be made by
03/21/12 to assure the group rate and availability. After that
date, the group rate will be granted on a “space available”
basis.

Gregory A. Hearing, Tampa — Chair
Sherril M. Colombo, Miami — Chair-elect
Shane M. Muñoz, Tampa — Legal Education Director
James M. Craig, Tampa – Program Co-Chair
Luis A. Cabassa, Tampa – Program Co-Chair
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REFUND POLICY: A $25 service fee applies to all requests for refunds. Requests must be in writing and postmarked no later than
two business days following the live course presentation or receipt of product. Registration fees are non-transferrable, unless transferred to a colleague registering at the same price paid. Registrants who do not notify The Florida Bar by 5:00 p.m., April 5, 2012 that
they will be unable to attend the seminar, will have an additional $110 retained. Persons attending under the policy of fee waivers will
be required to pay $110.



Register me for the “Advanced Labor Topics 2012”
ONE LOCATION: (090) EL SAN JUAN RESORT & CASINO, CAROLINA, PUERTO RICO (APRIL 13-14, 2012)
TO REGISTER OR ORDER AUDIO CD OR COURSE BOOKS BY MAIL, SEND THIS FORM TO The Florida Bar, Order Entry Department, 651
E. Jefferson Street, Tallahassee, FL 32399-2300 with a check in the appropriate amount payable to The Florida Bar or credit card information
filled in below. If you have questions, call 850/561-5831. ON-SITE REGISTRATION, ADD $25.00. On-site registration is by check only.
Name __________________________________________________________________ Florida Bar # _______________________

Address _____________________________________________________________ Phone: (
City/State/Zip _____________________________________________E-mail

) _______________________

* __________________________________________

*E-mail address is required to receive electronic course material and will only be used for this order.

ABF: Course No. 1347R

ELECTRONIC MATERIALS: Every CLE course will feature an electronic course book in lieu of a printed book for all live presentations, live
webcasts, webinars, teleseminars, audio CDs and video DVDs. This searchable, downloadable, printable material will be available via e-mail several
days in advance of the live course presentation or thereafter for purchased products. We strongly encourage you to purchase the book separately
if you prefer your material printed but do not want to print it yourself. Effective July 1, 2010.

REGISTRATION FEE (CHECK ONE):





 Please check here if you have a disability that may

Member of the Labor & Employment Law Section: $350
Non-section member: $390
Full-time law college faculty or full-time law student: $250
Persons attending under the policy of fee waivers: $110

require special attention or services. To ensure availability of
appropriate accommodations, attach a general description
of your needs. We will contact you for further coordination.

Members of The Florida Bar who are Supreme Court, Federal, DCA, circuit, county judges, magistrates, judges of compensation claims, full-time administrative law
judges, and court-appointed hearing officers, or full-time legal aid attorneys for programs directly related to their client practice are eligible upon written request and
personal use only, complimentary admission to any live CLE Committee sponsored course. Not applicable to webcast. (We reserve the right to verify employment.)

METHOD OF PAYMENT (CHECK ONE):

 Check enclosed made payable to The Florida Bar
 Credit Card (Advance registration only. Fax to 850/561-9413.)
 MASTERCARD  VISA  DISCOVER  AMEX

Exp. Date: ____/____ (MO./YR.)

Signature: ________________________________________________________________________________________________
Name on Card: _____________________________________________ Billing Zip Code: _________________________________
Card No. _________________________________________________________________________________________________

COURSE BOOK — AUDIO CD – ON-LINE — PUBLICATIONS
Private recording of this program is not permitted. Delivery time is
4 to 6 weeks after 04/17/12. TO ORDER AUDIO CD OR COURSE
BOOKS, fill out the order form above, including a street address
for delivery. Please add sales tax. Tax exempt entities must
pay the non-section member price. Those eligible for the above
mentioned fee waiver may order a complimentary audio CD in lieu
of live attendance upon written request and for personal use only.

❑ COURSE BOOK ONLY Cost $60 plus tax

(1466M)

(Certification/CLER credit is not awarded for the purchase of the
course book only.)

TOTAL $ _______

❑ AUDIO CD (includes Electronic Course Material) (1466C)
$240 plus tax (section member)
$280 plus tax (non-section member)

Please include sales tax unless ordering party is tax-exempt or a nonresident of Florida. If this order is to be purchased by a tax-exempt organization,
the media must be mailed to that organization and not to a person. Include
tax-exempt number beside organization’s name on the order form.

TOTAL $ _______

Related Florida Bar Publications can be found at http://www.lexisnexis.com/flabar/

When you register for or purchase a Florida Bar CLE, you receive
a searchable, downloadable electronic course book.
This document is sent to you via e-mail before a live course or upon your order of CDs and DVDs. Hard
copies of the course book are still available for purchase separately (usually $60 per book).
Now the book format is your choice. For more information, see course registration forms or visit
www.floridabar.org/CLE.
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The Florida Bar Labor and Employment Law Section presents

Audio
CD
Order
s

Advanced Labor Topics 2012
COURSE CLASSIFICATION: ADVANCED LEVEL

– Audio CD –
Recorded on April 13-14, 2012 at the El San Juan Resort & Casino
Carolina, Puerto Rico
Course No. 1466C

AUDIO CD ORDER FORM
Friday, April 13, 2012
12:00 noon – 12:25 p.m. Late Registration
12:25 p.m. – 12:30 p.m.
Welcome and Introductory Remarks
James M. Craig, James M. Craig, P.A., Tampa –
Program Co-Chair
Luis A. Cabassa, Wenzel, Fenton &
Cabassa, P.A., Tampa – Program Co-Chair
12:30 p.m. – 1:45 p.m.
Supreme Court Employment Cases Update,
2010-2011 Term and Amendments to the
Federal Removal and Venue Rules
Professor Joel Wm. Friedman, Tulane University
School of Law, New Orleans, LA
1:45 p.m. – 2:55 p.m.
National Labor Relations Board (NLRB)
Update and Trends – The Obama Board
Tammie L. Rattray, Ford & Harrison L.L.P., Tampa
2:55 p.m. – 3:15 p.m. Break
3:15 p.m. – 4:30 p.m.
Practicing Labor and Employment Law–
The In-House Lawyer’s Perspective
Michael M. Hernandez, Walgreen Co., Miami
Ernesto Mayor, Verizon, Tampa

10:35 a.m. – 11:30 a.m.
The Recent Equal Employment Opportunity
Commission (EEOC) Regulations on
the Americans with Disabilities Act
Amendments Act (ADAAA)
Robyn Hankins, Hankins Ator, Jupiter

5:00 p.m. – 6:00 p.m.
Labor & Employment Law
Executive Council Meeting (all invited)
6:00 p.m. – 6:30 p.m.
Reception (included in registration)
6:30 p.m. – 8:30 p.m.
Dinner (included in registration)

Saturday, April 14, 2012
8:40 a.m. – 8:50 a.m.
Welcome and Introductory Remarks
James M. Craig, James M. Craig, P.A., Tampa –
Program Co-Chair
Luis A. Cabassa, Wenzel, Fenton &
Cabassa, P.A., Tampa – Program Co-Chair
8:50 a.m. – 10:20 a.m.
Best Strategies for Handling Fair Labor
Standards Act (FLSA) Litigation by the
Plaintiff and the Defendant
Marlene Quintana, GrayRobinson, Miami
Andrew Frisch, Morgan & Morgan, P.A., Davie
10:20 a.m. – 10:35 a.m.

11:30 a.m. – 12:30 p.m.
Ethical Issues in District Court Practice
The Honorable Marcia Morales Howard, United
States District Judge, Middle District of
Florida, Jacksonville Division
The Honorable Timothy J. Corrigan, United
States District Judge, Middle District of
Florida, Jacksonville Division

CLE CREDITS
CLER PROGRAM
(Max. Credit: 9.0 hours)
General: 9.0 hours
Ethics: 1.0 hour

CERTIFICATION PROGRAM
(Max. Credit: 9.0 hours)
Labor & Employment Law: 9.0 hours

Break

ELECTRONIC MATERIALS: Every CLE course will feature an electronic course book in lieu

of a printed book for all live presentations, live webcasts, webinars, teleseminars, audio CDs and
video DVDs. This searchable, downloadable, printable material will be available via e-mail several
days in advance of the live course presentation or thereafter for purchased products. We strongly
encourage you to purchase the book separately if you prefer your material printed but do not want
to print it yourself. Effective July 1, 2010.

REFUND POLICY: A $25 service fee applies to all
requests for refunds. Requests must be in writing
and postmarked no later than two business days
following the live course presentation or receipt of
product. Registration fees are non-transferrable,
unless transferred to a colleague registering at the
same price paid.

TO ORDER AUDIO CD BY MAIL, SEND THIS FORM TO The Florida Bar, Order Entry Department: 651 E. Jefferson Street, Tallahassee, FL 32399-2300
with a check in the appropriate amount payable to The Florida Bar or credit card information filled in below. If you have questions, call 850/561-5831.
Name ______________________________________________________________________________ Florida Bar #___________________________
Address __________________________________________________________________________________________________________________
City/State/Zip ____________________________________________________________________________ Phone #___________________________
Email Address _____________________________________________________________________________________________________________
ABF: Course No. 1466C
E-mail address is required to receive electronic course material and will only be used for this order.

METHOD OF PAYMENT (CHECK ONE):



Check enclosed made payable to The Florida Bar
Credit Card – Fax to 850/561-9413.
 MASTERCARD  VISA  DISCOVER  AMEX

Signature: _______________________________________________________________________________________ Exp. Date: ____/____ (MO./YR.)
Name on Card: ______________________________________________________________ Billing Zip Code: _______________________________
Card No. _________________________________________________________________________________________________________________
TO ORDER AUDIO CD, fill out the order form above, including a street address for delivery.
Please add sales tax to the price of audio CD. Tax exempt entities must pay the non-section
member price.
Please include sales tax unless ordering party is tax-exempt or a nonresident of Florida. If this order
is to be purchased by a tax-exempt organization, the audio CD must be mailed to that organization
and not to a person. Include tax-exempt number beside organization’s name on the order form.
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❑ AUDIO CD (includes Electronic Course Material) (1466C)
$240 plus tax (section member)
$280 plus tax (non-section member)
TOTAL $ _______

The Florida Bar Continuing Legal Education Committee and
The Labor and Employment Law Section present

Regis
trat
Broch ion
ure

Labor and Employment Law Section
Webinar Series 2011-2012
WEBINAR

COURSE CLASSIFICATION: INTERMEDIATE LEVEL

Presentation Dates: November 17, 2011, January 24, 2012, March 20, 2012,
May 15, 2012 and June 12, 2012
12:00 noon – 1:00 p.m. EST
Course Nos. 1415, 1416, 1417, 1418, 1419, 1420
The Florida Bar Labor and Employment Law Section is pleased to announce its 2011-2012 Labor and Employment Law Webinar
Series (audio over phone/slides over internet). Over the course of eight months, we will provide an easy and affordable manner to earn
CLE credits and listen to presentations from the comfort of your home or office. You may register for each live webinar individually or
purchase the entire live series at a discount. In addition, each program will be audiotaped and an audio cd (including electronic course
material) will be available after June 12, 2012.

November 17, 2011

wEBINAR

12:00 noon – 1:00 p.m.
NLRA and PERA Update: what Every Employment Lawyer
Needs to Know About Recent Developments in Labor Law
(1415R)
Richard P. Siwica, Egan, Lev & Siwica, P.A., Orlando
Tobe M. Lev, Egan, Lev & Siwica, P.A., Orlando

As a webinar attendee you will listen to the program
over the telephone and follow the materials online.
Registrants will receive webinar connection
instructions 2 days prior to the scheduled course
date via e-mail. If you do not have an e-mail address,
contact Order Entry Department at 850-561-5831,
2 days prior to the event for the instructions.

January 24, 2012
12:00 noon – 1:00 p.m.
whistleblower & Retaliation Update: A Review of
the Expanding Employee Protections and Employer
Obligations, Including Best Practices (1416R)
Kimberly P. Walker, Williams Parker Harrison Dietz & Getzen,
Sarasota

CLE CREDITS
CLER PROGRAM

March 20, 2012

General: 1.0 hour (per program)
Ethics: 1.0 hour (May 15 Webinar Only)*

12:00 noon – 1:00 p.m.
FLSA Update: Dionne (Floormasters) and its Progeny,
Calculating Back Pay in Failed Exemption Cases, Recent
Decisions Applying Lynn's Food Stores, Disclosure
Obligations and Other Emerging Issues in wage and Hour
Law (1417R)
Phyllis J. Towzey, Law Office of Phyllis J Towzey, P.A.,
Saint Petersburg

CERTIFICATION PROGRAM
Labor and Employment Law: 1.0 hour (per program)
Workers’ Compensation: 1.0 hour (June 12 Webinar Only)**

May 15, 2012*

Seminar credit may be applied to satisfy CLER / Certification requirements in the amounts specified above, not to exceed the maximum
credit. See the CLE link at www.floridabar.org for more information.

12:00 noon – 1:00 p.m.
Ethical Dilemmas Facing the Employment Law Practitioner
(1418R)
Leslie Langbein, Langbein & Langbein, P.A., Miami Lakes

Prior to your CLER reporting date (located on the mailing label of your
Florida Bar News or available in your CLE record on-line) you will be
sent a Reporting Affidavit if you have not completed your required
hours (must be returned by your CLER reporting date).

June 12, 2012**
12:00 noon – 1:00 p.m.
The ADA, FMLA, and workers' Compensation: Analysis of
the Interaction Between the Three Statutes and Practical
Information on Maintaining Compliance in Administering
Employer Leave Policies (1419R)
Michael Malfitano, Constangy Brooks & Smith L.L.C., Tampa

REFUND POLICY: A $25 service fee applies to all requests
for refunds. Requests must be in writing and postmarked no later
than two business days following the live course presentation or
receipt of product. Registration fees are non-transferrable, unless
transferred to a colleague registering at the same price paid.
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TO REGISTER OR ORDER AUDIO CD BY MAIL, SEND THIS FORM TO: The Florida Bar, Order Entry Department, 651 E. Jefferson
Street, Tallahassee, FL 32399-2300 with a check in the appropriate amount payable to The Florida Bar or credit card information filled
in below. If you have questions, call 850/561-5831.
Name __________________________________________________________________ Florida Bar # _______________________
Address _____________________________________________________________ Phone: (
City/State/Zip _________________________________________________ E-mail

) _______________________

* _____________________________________

ABF

*E-mail address required to transmit electronic course materials and is only used for this order.

ELECTRONIC MATERIALS: Every CLE course will feature an electronic course book in lieu of a printed book for all live presentations, live
webcasts, webinars, teleseminars, audio CDs and video DVDs. This searchable, downloadable, printable material will be available via e-mail several
days in advance of the live course presentation or thereafter for purchased products. We strongly encourage you to purchase the book separately
if you prefer your material printed but do not want to print it yourself. Effective July 1, 2010.

REGISTRATION FEE (CHECK wHICH APPLY):
NLRA and PERA Update: what Every Employment
Lawyer Needs to Know About Recent Developments
in Labor Law (1415R351)

 Member of Labor & Employment Law Section: $50
 Non-section member: $90
whistleblower & Retaliation Update: A Review of
the Expanding Employee Protections and Employer
Obligations, Including Best Practices (1416R351)

 Member of Labor & Employment Law Section: $50
 Non-section member: $90
FLSA Update: Dionne (Floormasters) and its
Progeny; Calculating Back Pay in Failed Exemption
Cases; Recent Decisions Applying Lynn’s Food
Stores; Disclosure Obligations and Other Emerging
Issues in wage and Hour Law (1417R351)

 Member of Labor & Employment Law Section: $50
 Non-section member: $90

Ethical Dilemmas Facing the Employment Law
Practitioner (1418R351)

 Member of Labor & Employment Law Section: $50
 Non-section member: $90
The ADA, FMLA, and workers’ Compensation:
Analysis of the Interaction Among the Three
Statutes and Practical Information on Maintaining
Compliance in Administering Employer Leave
Policies (1419R351)

 Member of Labor & Employment Law Section: $50
 Non-section member: $90
Reduced Fee for All 5 (Five) webinars (1420R351)
Early Registration by January 24, 2012

 Member of Labor & Employment Law Section: $160
 Non-section member: $200

METHOD OF PAYMENT (CHECK ONE):
 Check enclosed made payable to The Florida Bar
 Credit Card (Fax to 850/561-9413.)
 MASTERCARD  VISA  DISCOVER

 AMEX

Exp. Date: _____/_____ (MO./YR.)

Signature: _______________________________________________________________________________________________
Name on Card: ______________________________________________ Billing Zip Code: _______________________________
Card No. ________________________________________________________________________________________________

 Please check here if you have a disability that may require special attention or services. To ensure availability of appropriate
accommodations, attach a general description of your needs. We will contact you for further coordination.

AUDIO CD
Private recording of this program is not permitted. Delivery time is 4 to
6 weeks after 06/12/12. TO ORDER AUDIO CD, fill out the order form
above, including a street address for delivery. Please add sales tax. Tax
exempt entities must pay the non-section member price. Those eligible
for the above mentioned fee waiver may order a complimentary audio CD
in lieu of live attendance upon written request and for personal use only.
Please include sales tax unless ordering party is tax-exempt or a nonresident of
Florida. If this order is to be purchased by a tax-exempt organization, the media
must be mailed to that organization and not to a person. Include tax-exempt number
beside organization’s name on the order form.
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❑ AUDIO CD

(1421C)

(includes Electronic Course Material for all 5 programs)

$210 plus tax (section member)
$250 plus tax (non-section member)
TOTAL $ _______

Audio
CD
Order
s

The Florida Bar Continuing Legal Education Committee and
The Labor and Employment Law Section present

Labor and Employment Law Section
Webinar Series 2011-2012
COURSE CLASSIFICATION: INTERMEDIATE LEVEL

– Audio CD –
Presentation Dates:	November 17, 2011, January 24, 2012, March 20, 2012,
May 15, 2012 and June 12, 2012
12:00 noon – 1:00 p.m. EST
Course No. 1421C

AUDIO CD ORDER FORM
The Florida Bar Labor and Employment Law Section is pleased to offer the audio cd of its 2011-2012 Labor and Employment Law Webinar Series. Included
with the audio cd is electronic course materials. This audio cd will provide an easy and affordable manner to earn CLE credits and listen to presentations
from the comfort of your home or office.

November 17, 2011

March 20, 2012

June 12, 2012**

NLRA and PERA Update: What Every
Employment Lawyer Needs to Know About
Recent Developments in Labor Law (1415R)
Richard P. Siwica, Egan, Lev & Siwica, P.A.,
Orlando
Tobe M. Lev, Egan, Lev & Siwica, P.A., Orlando

12:00 noon – 1:00 p.m.
FLSA Update: Dionne (Floormasters) and
its Progeny, Calculating Back Pay in Failed
Exemption Cases, Recent Decisions Applying
Lynn's Food Stores, Disclosure Obligations
and Other Emerging Issues in Wage and Hour
Law (1417R)
Phyllis J. Towzey, Law Office of
Phyllis J. Towzey, P.A., Saint Petersburg

12:00 noon – 1:00 p.m.
The ADA, FMLA, and Workers' Compensation:
Analysis of the Interaction Between the
Three Statutes and Practical Information on
Maintaining Compliance in Administering
Employer Leave Policies (1419R)
Michael Malfitano, Constangy Brooks & Smith
L.L.C., Tampa

January 24, 2012
Whistleblower & Retaliation Update: A Review
of the Expanding Employee Protections
and Employer Obligations, Including Best
Practices (1416R)
Kimberly P. Walker, Williams Parker Harrison
Dietz & Getzen, Sarasota

CLE CREDITS

May 15, 2012*
12:00 noon – 1:00 p.m.
Ethical Dilemmas Facing the Employment
Law Practitioner (1418R)
Leslie Langbein, Langbein & Langbein, P.A.,
Miami Lakes

CLER PROGRAM
General: 1.0 hour (per program)
Ethics: 1.0 hour (May 15 Webinar Only)*

CERTIFICATION PROGRAM
Labor and Employment Law: 1.0 hour (per program)
Workers’ Compensation: 1.0 hour (June 12
Webinar Only)**

Electronic Materials: Every CLE course will feature an electronic course book in lieu of a printed
book for all live presentations, live webcasts, webinars, teleseminars, audio CDs and video DVDs. This
searchable, downloadable, printable material will be available via e-mail several days in advance of the
live course presentation or thereafter for purchased products. We strongly encourage you to purchase the
book separately if you prefer your material printed but do not want to print it yourself. Effective July 1, 2010.

REFUND POLICY: A $25 service fee applies to all
requests for refunds. Requests must be in writing
and postmarked no later than two business days
following the live course presentation or receipt of
product. Registration fees are non-transferrable,
unless transferred to a colleague registering at the
same price paid.

TO ORDER AUDIO CD BY MAIL, SEND THIS FORM TO The Florida Bar, Order Entry Department: 651 E. Jefferson Street, Tallahassee, FL 32399-2300
with a check in the appropriate amount payable to The Florida Bar or credit card information filled in below. If you have questions, call 850/561-5831.
Name_______________________________________________________________________________ Florida Bar #____________________________
Address___________________________________________________________________________________________________________________
City/State/Zip_____________________________________________________________________________ Phone #____________________________
Email Address______________________________________________________________________________________________________________
E-mail address is required to receive electronic course material and will only be used for this order.
ABF: Course No. 1421C

METHOD OF PAYMENT (CHECK ONE):
 Check enclosed made payable to The Florida Bar
 Credit Card – Fax to 850/561-9413.    MASTERCARD

 VISA  DISCOVER  AMEX

Signature:________________________________________________________________________________________ Exp. Date: ____/____ (MO./YR.)
Name on Card:_______________________________________________________________ Billing Zip Code:________________________________
Card No.__________________________________________________________________________________________________________________
TO ORDER AUDIO CD, fill out the order form above, including a street address for delivery.
Please add sales tax to the price of audio CD. Tax exempt entities must pay the non-section
member price.
Please include sales tax unless ordering party is tax-exempt or a nonresident of Florida. If this order is to be
purchased by a tax-exempt organization, the audio CD must be mailed to that organization and not to a person.
Include tax-exempt number beside organization’s name on the order form.
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❑ AUDIO CD

(1421C)

(includes Electronic Course Material for all 5 programs)
$210 plus tax (section member)
$250 plus tax (non-section member)
TOTAL $ _______
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LABOR & EMPLOYMENT LAW SECTION
MEMBERSHIP APPLICATION

NAME:_____________________________________FL BAR#_________________________________
FIRM NAME:_________________________________________________________________________
OFFICE ADDRESS:____________________________________________________________________
CITY/STATE/ZIP:____________________________________________________________________
EMAIL ADDRESS:____________________________________________________________________
BUSINESS PHONE:_________________________FAX:______________________________________

Return this form completed with your check payable to “THE FLORIDA BAR” with
your payment of:
_____ $40.00 (Florida Bar Members) (Item # 8151001)
_____ $40.00 (Law Professor or Authorized House Counsel) (Item # 8151002)
_____ $20.00 (Students) (Item # 8151002)
Credit Card Fax the form with credit card information to 850-561-5825.
Name: ___________________________________________________ Attorney No: _______________
Billing Address ______________________________________________________________________
City/State Zip _______________________________________________________________________
MasterCard
Name on Card:

Visa

Discover

AmEx

___________________________________________________________

Card No. ______________________________________________________ Exp. Date _____/_____
(MO/YR)
Signature: ___________________________________________________________

CheCK Mail this membership application with check to The Florida Bar, Angela Froelich,

651 E. Jefferson Street, Tallahassee, FL 32399-2300.

Please note: The Florida Bar dues structure does not provide for prorated dues.
Your Section dues cover the period of July 1 to June 30.
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Advertise in the Checkoff!
Advertising Policy: The Checkoff will accept all legal advertisements and professional announcements
that are in keeping with the publication’s standards of ethics, legality, and propriety, so long as such advertising is not derogatory or demeaning. Advertising in which the advertiser violates or enables another
to violate the Rules of Professional Conduct of The Florida Bar or the Florida Code of Judicial Conduct will
not be accepted. While advertising copy is reviewed, publication herein does not imply endorsement of any
advertiser’s goods, services or opinions. The Checkoff is distributed electronically to the 2,200 members
of the Labor & Employment Law Section, including attorneys, judges, students, other legal professionals,
and subscribers.
Ad Size
Standard
1/4 page
1/2 page
Full Page

Cost
$ 150.00
$ 350.00
$ 600.00
$ 1,000.00

* Position requests are
not guaranteed

FULL PAGE
7.5” X 9.5”

Classified Advertisements
50 words* or less: $50 per insertion
51-75 words:
$65 per insertion
Classified box:
$75 per insertion (up to 75 words)

* * * Full payment must be received by Submission Deadline * * *
Issue
February

Ad Deadline
January 25th

For further information, contact Cathleen Scott 561-653-0008 or
Email:CScott@FloridaLaborLawyer.com
Advertiser’s Name:________________________________________________________________________

HALF-PAGE
7.5” X 4.67”

Address:________________________________________________________________________________
Contact:_________________________________________________ Phone No: (    ) ________–________
E-mail:__________________________________________________________________________________
Ad size:____________________________________

METHOD OF PAYMENT (CHECK ONE):
 Check enclosed made payable to The Florida Bar. (Payment amount: $___________.)
 Credit Card. Fax to 850/561-9413.)
__ MASTERCARD __ VISA __ DISCOVER __ AMEX    Exp. Date: ____/____ (MO./YR.)
Signature:_______________________________________________________________________________
Name on Card:__________________________________Billing Zip Code:____________________________
Card No.________________________________________________________________________________
#8150003
I hereby agree to comply with all of above procedures and policies as set forth by the Labor &
Employment Law Section of The Florida Bar
________________________________
Contact Signature

QUARTER
PAGE
2.34” X 9.5”
–OR–
4.83” X 3.5”

________________________________
Date

Send form to: Cathleen Scott
Cathleen Scott, P.A.
250 S. Central Boulevard, Suite 104
Jupiter, FL 33458-8812
E-mail: cscott@floridalaborlawyer.com
Fax: 561-653-0020
All ads must be camera-ready, in high resolution—at least 300 dpi—and in one of the
following formats:
• Print optimized PDF (preferred) (MAC or PC)
• JPEG, EPS or TIF, 300 dpi (MAC or PC)
• Adobe Photoshop 6.0 - 8.0 (MAC or PC)
• Adobe Illustrator CS2 or before

STANDARD

All fonts must be imbedded. Please do not use
an image from the web (typically 72 dpi and not
acceptable for print media). We reserve the right
to refuse low resolution or poor quality images.
Every effort will be made to utilize files sent to
us, but ads that have to be resized or reformatted (this includes Word files) will be charged a
set-up charge: $50.00 for a full-page ad; $35.00
for all other ads.
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(Business Card Size)

3.5” X 2”

The Florida Bar
651 E. Jefferson Street
Tallahassee, FL 32399-2300

PRESORTED
first class
U.S. POSTAGE

PAID

TALLAHASSEE, FL
Permit No. 43
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