Checkoff
the

www.laboremploymentlaw.org.

The Florida Bar
Vol. LI, No.4
June 2012

A P U B L I C AT I O N O F T H E F LO R I DA B A R L A B O R & E M P LOY M E N T L AW S E C T I O N
Contents:
Message from the Chair...... 2
Insider Insights on Wage and
Hour Initiatives..................... 3
Showdown Looming Over
Updated EEOC Guidelines
on the Use of Arrest and
Conviction Records in
Employment Decisions........ 4
First DCA Affirms General
Counsel’s Summary
Dismissal of Libel/Coercion
Charge................................. 6
Fourth DCA Finds Hybrid
Charge Timely..................... 6
EEOC Expands Title VII
Protections to Transgender
Individuals........................... 7
Another Setback for the
NLRB: Federal District Court
for the District of Columbia
Invalidates “Quickie Election”
Rule................................... 10
Case Notes...................... 12

States Immune From Claims
Brought Under FMLA’s
“Self-Care” Provision
By Matthew L. Evans, Tampa
In Coleman v. Court of Appeals of Maryland,1 the U.S. Supreme Court recently considered the issue of whether a state employee
may, by invoking the “self-care” provision of the
Family and Medical Leave Act of 1993—which
by express terms seeks to abrogate the States’
immunity from lawsuits—recover damages
from a state entity that employs him. Affirming
the Fourth Circuit Court of Appeals, a plurality of the Court held that suits against States

under this provision are barred by sovereign
immunity, and Congress’s attempted abrogation was not a valid exercise of its powers
under § 5 of the Fourteenth Amendment.
Subparagraph (D) of the Family and Medical
Leave Act, known as the “self-care” provision,
entitles an employee to take up to 12 weeks of
unpaid leave per year for the employee’s own
serious health condition that interferes with the
employee’s job performance.
See “Immune from Claims,” page 8
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By PERC Hearing Officer William D. Salmon

In the event of a financial urgency requiring modification of an agreement, the chief
executive officer or his or her representative
and the bargaining agent or its representative
shall meet as soon as possible to negotiate
the impact of the financial urgency. If after a
reasonable period of negotiation which shall
not exceed 14 days, a dispute exists between
the public employer and the bargaining
agent, an impasse shall be deemed to have
occurred, and one of the parties shall so declare in writing to the other party and to the
commission. The parties shall then proceed

pursuant to the provisions of s. 447.403. An
unfair labor practice charge shall not be filed
during the 14 days during which negotiations
are occurring pursuant to this section.

In Walter E. Headley, Jr., Miami Lodge #20,
Fraternal Order of Police Inc. [“FOP”] v. City
of Miami, Case No. CA-2010-119 (Fla. PERC
March 27, 2012), the FOP alleged that the city
violated Section 447.501(1)(a) and (c), Florida
Statutes, by: (1) improperly invoking Section
447.4095, Florida Statutes (2011), because
a financial urgency did not exist; (2) failing to
follow the procedures in the financial urgency
See “Financial Urgency,” page 18

Message from the Chair
Greetings section members! I am pleased to report that the
2012 Advanced Labor Topics seminar, held at the El San Juan
Resort & Casino in San Juan, Puerto Rico, was a rousing success. Our program co-chairs, Jim Craig and Tony Cabassa,
did an outstanding job of organizing an informative and fun
event. For photos, turn to the “Section Scene” on pages 16
& 17. Audio CDs of the seminar are available. See the order
form on page 24.
At our April meeting, the Executive Council selected the
g. hearing
inaugural inductees into the Labor and Employment Law
Section Hall of Fame, which posthumously honors those individuals who have
made substantial contributions to our section and to the practice of labor and
employment law in Florida. The following individuals were inducted:
Granville M. Alley, Jr.
Steven M. Bloom
Harold A. Boire
John M. Breckenridge, Jr.
Charles “Charlie” H. Kossuth, Jr
Irving M. Miller
John W. Robinson IV
Leo P. Rock, Jr
William “Bill” E. Sizemore
Harrison “Tommy” C. Thompson, Jr.
W. Gary Vause
A reception in honor of the inductees will be held at 6:00 p.m. on June 21, 2012,
at the Gaylord Palms Hotel in Orlando, following the Executive Council meeting.
If you know of a labor and employment law practitioner, now deceased, whom
you feel is deserving of membership in next year’s Hall, please do not hesitate
to submit a nomination form, which can be found in this issue of the Checkoff on
page 11 or on our section homepage (www.laboremploymentlaw.org). Remember,
only current Labor and Employment Law Section members are eligible to make
nominations.
The Wage & Hour Administration Liaison Subcommittee sponsored their second
annual one-hour teleconference with the Department of Labor Wage and Hour
Division’s Jacksonville District Director Michael Young and Community Outreach
and Planning Specialist William “Roy” Richardson on March 27, 2012. The event
was hosted by subcommittee co-chairs Alan Gerlach and Marguerite Longoria
and discussed the Division’s active oversight of wage and hour law compliance,
as well as the Division’s plans for further expansion. Attendance was strong, and
the section looks forward to additional opportunities for dialogue with the Wage
and Hour Division. Special thanks to Alan and Marguerite for their efforts on behalf
of the section and for their article herein summarizing the teleconference.
Finally, after much debate, the advertising policy for the Labor and Employment
Law Section’s website was approved at the April meeting. The website will accept
all legal advertisements and professional announcements that are in keeping
with the website’s standards of ethics, legality, and propriety, so long as such
advertising is not derogatory or demeaning. Advertisements, to be conveniently
located at the top of the website’s home page, will feature text and the logo of
the sponsor and will link to the sponsor’s website. No more than ten rotating
advertisements will appear, and fees start as low as $250 for three months, so
act quickly before all the spaces are taken! For more information, contact Cathleen Scott at cscott@floridalaborlawyer.com. Checkoff advertising space is also
available. See page 27 for details.
See you at the Gaylord on June 21st.
--- Greg Hearing, Section Chair
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COMING UP:

WEBINAR
Tuesday, June 12, 2012
12:00 noon – 1:00 p.m.

The ADA, FMLA, and
Workers’ Compensation:
Analysis of the Interaction
Between the Three Statutes
and Practical Information
on Maintaining Compliance
in Administering Employer
Leave Policies
(1419R)

Michael Malfitano, Constangy
Brooks & Smith L.L.C., Tampa
To register, go to www.
floridabar.org/cle and search
by course number 1419R.
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Insider Insights on
Wage and Hour Initiatives
By Alan Gerlach and Marguerite Longoria
Co-Chairs, Wage and Hour Subcommittee
The Wage and Hour Administration
Liaison Subcommittee sponsored its
second annual one-hour teleconference with Michael Young, Director of
the U.S. Department of Labor Wage
and Hour Division’s Jacksonville District Office, and with Community Outreach and Planning Specialist William
“Roy” Richardson on March 27, 2012.
Thirty-one subcommittee members
dialed in for the call, hosted by Alan
Gerlach and Marguerite Longoria,
subcommittee co-chairs. Alan Gerlach
served as moderator.
Director Young began his presentation by describing his agency’s
transformation from complaint-driven
enforcement to strategic enforcement
initiatives focusing on industries and
geographic areas. The Wage and
Hour Division (“WHD”) has concluded
that these initiatives are achieving
compliance more effectively than did
complaint-driven enforcement.
From Director Young’s comments,it
is abundantly clear that his division has
been and continues to be extremely
active in its oversight of wage and hour
compliance. In reviewing last year’s
accomplishments, Director Young
reported that Jacksonville’s WHD
conducted 25 investigations of limitedservice eating and drinking establishments, recovering $327,000 in back
wages (a decrease in noncompliance
from 7.3% in 2007 to 4% in 2011). The
division’s annual migrant and seasonal
agricultural workers’ initiative recovered $347,000 in unpaid wages, and
noncompliance decreased from 70%
in 2009 to 25% in 2011. Director Young
reported that the ABA’s on-going referral
initiative has had mixed results. Though
marginal cases are not being picked
up by lawyers, referrals are a way that
the WHD can provide service to complainants. In addition, it appears that
the prospect of giving a complainant a
referral to private counsel prompts resolution of claims. Finally, Director Young
discussed the liquidated damages pilot
program initiated by the WHD in 2011.
By imposing liquidated damages in

addition to back wages, the program is
designed to make it less profitable for
employers to violate the law. Generally, liquidated damages are imposed
where the company lacks any objective
or subjective defense for the violation,
or where the company has a history of
non-compliance. Director Young stated
that he is less likely to impose liquidated
damages in high-dollar investigations
but did in fact do so in a restaurant case
that went to litigation in 2011.
The staff of the Jacksonville division
includes 28 investigators, six technicians to screen claims, four assistants
and an administrative assistant. The
national office has mandated several
initiatives for 2012 that will apply to
all field offices, including devoting
35% of staff efforts to non-complainttargeted investigations and exploratory
investigations for planning purposes.
A residential construction initiative has
been launched and targets contractors
of large developments and sub-contractors in each trade. An agricultural
initiative has again been mandated,
targeting the pine straw, citrus, and watermelon industries in various counties;
H2A issues; and complaint response,
but language barriers and lack of cooperation in documenting violations
remain problematic. Another current
project involves the investigation of
temporary help and leasing companies
in the Veterans Administration in Lake
Nona and Jacksonville. The division is
also developing an initiative around the
Service Contract Act at the Jacksonville
Naval Air Station. An H2B initiative
focusing on unskilled non-agricultural
workers in the hotel industry is also
likely. Additionally, the division will conduct an initiative on misclassification of
independent contractors in all industries but especially within the cable
television, installation and construction
industries. The sheltered workshop
initiative will be concluding—a result of
finding few violations. The limited food
service initiative will continue its scope
of 50 establishments but as a result
of high compliance to date, it may be
3

discontinued in 2013.
The division has added a new position—currently held by Roy Richardson—known as Community Outreach
and Planning Specialist. Mr. Richardson
will focus on education and public outreach efforts and will be responsible for
identifying initiatives that will yield the
greatest compliance results. In so doing,
he will gather input from employee advocates, legal aid groups, business groups
and members of The Florida Bar. This
planning project will be completed early
in 2012. Mr. Richardson invited subcommittee members to contact him with
enforcement suggestions, questions
and comments at (904) 359-9289, and
Director Young echoed the suggestion.

Specific Issues of Note

Transportation: The division is still
enforcing 29 U.S.C. section 213(b)(1).
Director Young pointed out that employers should be aware that they will lose
entitlement to claim the exemption for an
entire week as to any driver, mechanic
or helper otherwise exempt who works
on a non-commercial vehicle or a vehicle not displaying the hazard placard.
Tip Credit: Director Young noted that
employers no longer have the right to
retain a portion of an employee’s tips;
for instance, those included in charge
payments. The tips are now entirely
the property of the employee and cannot be co-opted except with respect to
a legal tip pool in which only eligible
employees historically eligible for tips
participate. The division will invalidate
the tip credit for the entire time the
employee has participated in the tip
pool if the employer improperly retains
some of these funds, and the employer
will owe the entire minimum wage plus
the illegally co-opted tips.
At the conclusion of the presentation,
several subcommittee members submitted specific questions to which the speakers responded. Among the topics were
liquidated damages, imposition of civil
money penalties, fluctuating work weeks,
and scope of the executive exemption.

Showdown Looming Over Updated EEOC
Guidelines on the Use of Arrest and
Conviction Records in Employment Decisions
By Matthew L. Evans, Tampa
In an Enforcement Guidance issued
on April 25, the EEOC clarifies its approach to the propriety of an employer’s
use of arrest and conviction records
when making employment decisions.
Citing federal court precedent and
existing EEOC guidance documents,
the Enforcement Guidance concludes
that there are instances in which an
employer’s use of an individual’s criminal history when making employment
decisions may violate the prohibitions
against discrimination under Title VII
of the Civil Rights Act of 1964. These
guidelines have the potential to reshape the landscape of employer-employee relations dramatically and may
severely curtail an employer’s ability to
investigate an employee’s background
thoroughly.
The report begins by highlighting the
prevalent use of criminal background
checks by employers. According to one
survey, 92% of responding employers
reported subjecting all or some of their
job candidates to background checks.
Reasons cited for using background
checks include ongoing efforts to combat fraud and theft, heightened concerns about workplace violence and the
consequent specter of potential liability
for negligent hiring and/or retention, as
well as state and federal laws requiring
background checks for certain jobs.
While having a criminal record is not
considered a protected basis under
Title VII, Title VII concerns may be implicated when the employer’s reliance on
a criminal record to deny employment
“is a part of a claim of employment
discrimination based on race, color,
religion, sex, or national origin.” In determining whether an employer is liable
for employment discrimination under
Title VII, the EEOC uses one of two
frameworks depending upon whether
the alleged discrimination involves disparate treatment or disparate impact.
Disparate treatment is relatively

clear-cut and easy to prove as compared to disparate impact, which is
therefore much less common. In the
context of criminal background checks,
an employer is liable under Title VII
where the evidence demonstrates that
a covered employer rejected a minority
applicant based on his or her criminal
record but hired a similarly situated
white applicant with a comparable criminal record. Moreover, an employer’s
decision to reject a job applicant based
on racial or ethnic stereotypes about
criminality or propensity for criminal
conduct, rather than qualifications or
suitability for a position, is unlawful
disparate treatment in violation of Title
VII. According to the EEOC, there are
several types of evidence that may be
used to establish disparate treatment
via the use of criminal records checks:
• biased statements;
• inconsistencies in the hiring process;
• similarly situated comparators (i.e.,
individuals who are similar to the
charging party in relevant respects,
except for membership in the protected class);
• employment testing; and
• statistical evidence.
Turning to the more difficult to prove
issue of disparate impact, the EEOC
states that with respect to criminal
records, there is Title VII disparate impact liability where the evidence shows
that a covered employer’s criminal
record screening policy or practice
disproportionately screens out a Title
VII-protected group, and the employer
does not demonstrate that the policy
or practice is job related for the positions in question and consistent with
business necessity. The first step in
this analysis requires identification of
the particular policy or practice that
causes the unlawful disparate impact.
For employment exclusions based on
4

criminal conduct, relevant information
includes the text of the policy or practice, associated documentation, and
information regarding how the policy
or practice was actually implemented.
Such information also includes:
• which offenses or classes of offenses were reported to the employer;
• whether convictions (including
sealed and/or expunged convictions), arrests, charges, or other
criminal incidents were reported;
• how far back in time the reports
reached; and
• the jobs for which the criminal background screening was conducted.
According to the EEOC, national
data and statistics support the conclusion that criminal record exclusions
have a disparate impact based on race
and national origin. However, there
are ways an employer may rebut this
presumption, such as by providing
regional or local data showing that
African-American and/or Hispanic
men are not arrested or convicted at
disproportionately higher rates in the
employer’s particular geographic area,
or by using its own applicant data to
demonstrate that its policy or practice
did not cause a disparate impact. However, the mere fact that an employer
has a racially balanced workforce is not
enough to disprove disparate impact.
Rather, pursuant to Connecticut v.
Teal, 457 U.S. 440 (1982), the issue is
whether the policy or practice deprives
a disproportionate number of Title VIIprotected individuals of employment
opportunities. Finally, in determining
disparate impact, the EEOC will assess
the probative value of the employer’s
applicant data, such as whether the
employer has a reputation in the community for excluding individuals with
criminal records.
If and when an employee is able

showdown over eeoc guidelines, from preceding page
to show disparate impact, the burden
shifts to the employer to “demonstrate
that the challenged practice is job related for the position in question and
consistent with business necessity.”
The EEOC is careful to emphasize
that when determining whether criminal
records exclusions are job related and
consistent with business necessity, arrests and convictions are treated very
differently. An arrest, by itself, does
not establish that criminal conduct has
occurred, and therefore a job exclusion
based solely on the fact that the applicant was arrested is not job related
and consistent with business necessity.
However, while an arrest alone is not
sufficient, an employer may make an
employment decision based on the
conduct underlying the arrest if the
underlying conduct makes the person
unfit for the position in question (e.g.,
person arrested for child molestation
applies to be a school teacher). Conversely, a record of a conviction usually
will be sufficient evidence that a person
engaged in particular conduct. Yet, as a
“best practice,” the EEOC recommends
that employers not ask about convictions on job applications and that, if
and when they make such inquiries,
the inquiries be limited to convictions for
which exclusion would be job related for
the position in question and consistent
with business necessity.
These presumptions aside, in order
to show that a criminal conduct exclusion that has a disparate impact is job
related and consistent with business
necessity, an employer must demonstrate that the policy effectively operates to link specific criminal conduct,
and its dangers, with the risks inherent
in the duties of the particular position.
There are two situations in which the
EEOC will almost invariably find that the
employer’s criminal conduct exclusion
is job related and consistent with business necessity: 1) when the employer
validates the criminal conduct screen
pursuant to the Uniform Guidelines
on Employee Selection Procedures
standards; or 2) the employer develops
a targeted screen considering, at a

minimum, the nature of the crime, the
time elapsed since the crime, and the
nature of the job, and then provides
an opportunity for an individualized
assessment for people excluded by
the screen to determine whether the
policy, as applied, is job related and
consistent with business necessity.
This individualized assessment would
consist of notice to the individual that he
or she has been screened out because
of a criminal conviction; an opportunity
for the individual to demonstrate that
the exclusion should not be applied
due to the particular circumstances;
and consideration by the employer as
to whether the additional information
provided by the individual warrants an
exception to the exclusion and shows
that the policy as applied is not job
related and consistent with business
necessity.
If the employer successfully shows
that its criminal records exclusion is job
related for the position in question and
consistent with business necessity, a
Title VII plaintiff still has one avenue
available: demonstrate that there is
a less discriminatory “alternative employment practice” that serves the employer’s legitimate goals as effectively
as the challenged practice but that the
employer refused to adopt.

As a result of these new EEOC
guidelines, many employers have begun questioning the viability of conducting pre-employment criminal conduct
searches, given the burden placed on
them to demonstrate that screening
is non-discriminatory. However, an
employer’s failure to vet a prospective
employee adequately may expose the
employer to tort liability for negligent
hiring and/or negligent retention. Additionally, the Enforcement Guidance
makes it clear that the fact that an
exclusionary policy was adopted to
comply with a state or local law does
not shield an employer from liability
where the policy is inconsistent with
Title VII. In light of these quandaries,
the guidelines appear to portend a
showdown in the federal courts over
employer and employee rights.
Matthew L. Evans is an associate
with the firm of Thompson, Sizemore,
Gonzalez & Hearing, P.A., where he
practices management-side labor
and employment law. He received
his undergraduate degree in history,
magna cum laude, from the University
of Tampa and his law degree, magna
cum laude, from the Florida State University College of Law where he served
as articles editor for the Law Review.

WANTED: ARTICLES
The Section needs articles for the Checkoff and The Florida Bar Journal.
If you are interested in submitting an article for the Checkoff, contact Scott
Fisher (727-329-8625) (sfisher@fisherlawgroupfla.com). If you are interested in submitting an article for The Florida Bar Journal, contact Frank Brown
(813-273-4381) (feb@macfar.com) to confirm that your topic is available.

REWARD: $150*
(*For each published article, a $150 scholarship
to any section CLE will be awarded.)

Article deadline for the next Checkoff is August 15, 2012.
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First DCA Affirms General Counsel’s Summary
Dismissal of Libel/Coercion Charge
By Steve Meck, PERC General Counsel
The Sheriff of Broward County
(“Sheriff”) filed an unfair labor practice
charge alleging that the Federation of
Public Employees (“union”) engaged
in a pattern of public and private statements about and to the Sheriff that constitute libel per se and were intended to
interfere with and coerce the Sheriff in
the exercise of his management duties
and to disrupt the workplace. Among
the statements was a correspondence
to bargaining unit members stating that
the Sheriff had hate in his heart toward
them and attributing malevolence and
vindictiveness to the Sheriff. There
was also a text message to the Sheriff
from an agent of the union stating that

he had the ability to destroy the Sheriff
and would do so if the Sheriff said or
did anything against the union. The
General Counsel summarily dismissed
the charge because the allegation
of libel was supported by only two
specific incidents in the charge itself
(another incident was included only
in the supporting documents and was
more than six months old), and the
charge lacked the requisite specificity
because it merely paraphrased the
allegedly libelous statements. Further,
the General Counsel determined that,
in the absence of any objective supporting facts, the allegation that the “hate
in your heart” statement was intended

to incite employees and disrupt the
workplace was conclusory. The Sheriff
appealed the General Counsel’s summary dismissal to the Commission,
and the Commission affirmed the General Counsel. The Sheriff appealed the
Commission’s order to the First District
Court of Appeal, which affirmed the
Commission’s order per curiam. Sheriff of Broward County v. Federation of
Public Employees, a Division of the National Federation of Public and Private
Employees, AFL-CIO, 77 So. 3d 184
(Fla. 1st DCA 2012), per curiam aff’g
38 FPER ¶ 24 (2011), aff’g 37 FPER ¶
135 (G.C. Summary Dismissal 2011).
Mandate has issued.

Fourth DCA Finds Hybrid Charge Timely
By PERC Hearing Officer Carlos R. Lopez
Esteban Cabo, who was president of
AFSCME Local 3041 (“Local 3041”),
filed unfair labor practice charges
against Florida Public Employees
Council 79, AFSCME, AFL-CIO (“AFSCME Council 79”), and the Department of Children and Families (“DCF”).1
Capo alleged that DCF dismissed him
without “just cause” and that he requested AFSCME Council 79 to file a
grievance challenging his dismissal. He
further alleged that AFSCME Council
79 breached its duty of fair representation by failing to appeal his grievance
to step three in a timely manner, which
resulted in an arbitrator denying his
grievance as untimely filed without
extenuating circumstances. Capo also
alleged that the vice president of Local
3041 drafted a letter, with improper assistance from AFSCME Council 79 staff
members, informing Capo that he was
being suspended from Local 3041 for
non-payment of dues, which prevented
him from standing for re-election. The
Commission’s General Counsel summarily dismissed the charge against
Council 79 as untimely filed and factually deficient.
Capo filed an amended charge as-

serting, among other matters, that
his original charge was timely filed
because the charges against AFSCME
Council 79 and DCF resulted in a hybrid
cause of action, such that the six-month
statute of limitations period began on
the date he knew or should have known
of AFSCME Council 79’s final action or
DCF’s final action, whichever was later.
Capo argued that the limitations period
did not begin to run until the date the
arbitrator issued her decision dismissing his grievance. Rejecting Capo’s
hybrid cause of action argument for
establishing the statute of limitations
period, the General Counsel issued a
partial summary dismissal concluding
that the amended charge was untimely
filed except for the portion alleging that
Capo was suspended from Local 3041
for non-payment of dues. Capo appealed the General Counsel’s partial
summary dismissal of the amended
charge to the Commission. The Commission affirmed the General Counsel’s
partial summary dismissal. Capo then
withdrew the portion of the amended
charge that had been found sufficient.
Capo appealed the partial summary
dismissal of the amended charge to
6

the Fourth District Court of Appeal. The
court concluded that hybrid causes of
action for establishing the statute of
limitations period apply to the Commission; that Capo’s charge was a hybrid
cause of action against DCF and AFSCME Council 79, which represented
Capo throughout the arbitration procedure; that the six-month limitations
period began to run when the arbitrator
dismissed Capo’s grievance; and that,
therefore, the unfair labor practice
charge was timely filed. The court reversed the partial summary dismissal
of Capo’s unfair labor practice charge
and remanded for further proceedings.
Capo v. Florida Public Employees
Council 79, AFSCME, 37 Fla. L. Weekly
D521, 2012 WL 635929 (Fla. 4th DCA
2012), rev’g 36 FPER ¶ 486 (2010),
aff’g 36 FPER ¶ 386 (G.C. Summary
Dismissal 2010). Mandate has issued.
Endnotes:
1 The charge against DCF is addressed in a
separate order that has also been appealed.
See DCA Case No. 4D10-5154; PERC Case No.
CA-2010-123.

EEOC Expands Title VII Protections to
Transgender Individuals
By Lauren B. Davis, Tampa
In Macy v. Holder, Appeal No.
0120120821, Agency No. ATF-201100751 (EEOC, April 20, 2012), the
EEOC overturned the Department of
Justice’s (“DOJ”) refusal to give full
consideration to an EEO complaint of
a transgender federal employee and
ruled that a complaint of discrimination based on gender identity, change
of sex, and/or transgender status is
cognizable under Title VII of the Civil
Rights Act of 1964 (“Title VII”) and may
therefore be processed under 29 C.F.R.
1614 (“Part 1614”), which applies to the
federal sector.
In the appeal considered by the
EEOC, the complainant alleged that the
Bureau of Alcohol, Tobacco, Firearms
and Explosives (“agency”) discriminated against her in the hiring process
after learning she was a transgender
woman. After the occurrence of the alleged discrimination, she filed a formal
EEO complaint with the agency. On her
formal complaint form, the complainant
checked “sex” and “female” and listed
“gender identity” and “sex stereotyping” as the basis of her complaint. The
agency informed the complainant that
it would process her claim “based on
sex (female)” under Title VII and the
EEOC’s Part 1614 regulations. However, the claim based on “gender identity
stereotyping” would be processed in accordance with the agency’s own “policy
and practice” for handling such claims.
In its opinion, the EEOC explained
that the DOJ has one system for adjudicating claims of sex discrimination under Title VII and a separate system for
adjudicating complaints by employees
regarding treatment based on sexual
orientation and gender identity. The
separate process does not include the
same rights offered under Title VII and
the EEOC regulations set forth under
Part 1614. While the same EEO complaint procedure and time frames are
used, the separate process provides
fewer remedies and does not include

the right to request a hearing before an
EEOC administrative judge or the right
to appeal the final agency decision to
the Commission.
In reaching its decision, the EEOC
agreed with the complainant’s assertion that it had jurisdiction over her
entire claim and denied the agency’s
contention that the whole claim could
not be adjudicated through the Title VII
and EEOC process. The EEOC noted
that its responsibilities under Executive Order 12067 include enforcing all
federal EEO laws and leading the
federal government’s efforts to eradicate workplace discrimination, which
require, among other things, that the
EEOC ensure the implementation of
uniform standards defining the nature
of employment discrimination. To this
end, the EEOC clarified that claims of
discrimination based on transgender
status, also referred to as claims of
discrimination based on gender identity,
are cognizable under Title VII’s sex
discrimination prohibition and therefore
may be processed under Part 1614 of
the EEOC’s federal sector EEO complaints process.
The EEOC explained that Title VII’s
prohibition on sex discrimination proscribes not only discrimination on the
basis of biological sex but also gender
discrimination, and it encompasses the
cultural and social aspects associated
with masculinity and femininity. Accordingly, a transgender person who has
experienced discrimination based on
his or her gender identity may establish
a prima facie case of sex discrimination
through a number of different formulations. However, these formulations are
not different claims of discrimination
that can be separated out and investigated within different systems; they
are simply different ways of describing
sex discrimination. Thus, the EEOC
concluded that intentional discrimination against a transgender individual
because that person is transgender is,
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by definition, discrimination based on
sex and therefore violates Title VII. Accordingly, the EEOC ordered the agency
to process the complaint pursuant to 29
C.F.R. 1614 but was careful to note that
because the decision addressed a jurisdictional issue, it offered no position on
whether the facts of the particular case
constituted unlawful discrimination.
Under Macy v. Holder, Title VII’s
prohibition on sex discrimination is
violated if federal employers discriminate against transgender individuals.
Although the EEOC’s ruling is binding
only upon federal employers, it appears to portend an expansion of the
protections afforded under Title VII to
transgender individuals beyond just the
federal sector. It is likely that the EEOC
will use this decision when considering
charges of discrimination filed against
private employers, and lower courts
may adopt the Commission’s ruling.
Indeed, as the EEOC noted in its decision, the Eleventh Circuit, in deciding
a case under the Equal Protection
Clause last year, found that “discrimination against a transgender individual
because of her gender-nonconformity
is sex discrimination, whether it’s described as being on the basis of sex
or gender.” Glenn v. Brumby, 663 F.3d
1312, 1317 (11th Cir. 2011). Accordingly, employers should be mindful of Macy
v. Holder in making future employment
decisions and should be prepared for
claims of discrimination under Title VII
from transgender individuals.
Lauren B. Davis
received a B.A.
from the University
of Florida and her
J.D. from the Florida
State University College of Law. She is
an associate with
Thompson, Sizel. davis
more, Gonzalez &
Hearing, P.A., in Tampa.

immune from claims, from page 1
The Act further creates a private
right of action to seek both equitable
relief and money damages “against any
employer (including a public agency) in
any Federal or State court of competent
jurisdiction.”
Petitioner Daniel Coleman, an employee of the Court of Appeals of the
State of Maryland, filed suit against
the state court after he requested sick
leave and was informed that he would
be terminated if he did not resign. Coleman argued that his FMLA rights had
been violated by the court’s failure to
provide him with self-care leave pursuant to subparagraph (D).
Noting that “Congress must make its
intention to abrogate [States’ sovereign
immunity] unmistakably clear in the
language of the statute,”2 the Court considered whether subparagraph (D) and
its attempt to abrogate such immunity
was a valid exercise of congressional
power under § 5 of the Fourteenth
Amendment.
First the Court addressed Coleman’s
argument that the self-care provision
was designed to combat sex discrimination and sex stereotyping and was
therefore a valid exercise of Congress’s
§ 5 power. The Court distinguished its
decision in Nevada Dept. of Human
Resources v. Hibbs,3 which found that
employees were permitted to recover
damages from States for violations of
subparagraph (C) (the “family-care
provision,” permitting an employee to
take up to 12 weeks of leave to care for
a spouse, child or parent) of the FMLA
because “States had family leave policies that differentiated on the basis of
sex and [ ] States administered even
neutral family-leave policies in ways
that discriminated on the basis of sex.”4
The Coleman Court recounted that in
enacting the FMLA:
Congress relied upon evidence
of a well-documented pattern of

sex-based discrimination in familyleave policies. States had facially
discriminatory leave policies that
granted longer periods of leave to
women than to men . . . . States also
administered facially neutral familyleave policies in gender-biased ways
. . . . These practices reflected what
Congress found to be a “pervasive
sex-role stereotype that caring for
family members is women’s work.”5

The Court found that the self-care
provision lacked the necessary “evidence of a pattern of state constitutional
violations accompanied by a remedy
drawn in narrow terms to address or
prevent those violations.”6 Instead, in
rejecting Coleman’s sex discrimination
argument, the Court determined that
“[t]he legislative history of the self-care
provision reveals a concern for the
economic burdens on the employee
and the employee’s family resulting
from illness-related job loss and concern for discrimination on the basis of
illness, not sex.”7 Therefore, the Court
concluded that abrogating the States’
sovereign immunity from suits for
damages under the self-care provision
was not a “congruent and proportional
remedy,” as there was no evidence to
suggest that the States had facially
discriminatory self-care leave policies,
or that they administered neutral selfcare leave policies in a discriminatory
way.
The Court similarly disposed of Coleman’s next argument, that the self-care
provision is a necessary adjunct to the
family-care provisions, by pointing out
that “[e]ven if women take family-care
leave more often than men, men do not
take self-care leave more often than
women,” and there is “little evidence
that employers assume they do.”8 The
Court noted that “[t]here is little support
in the record for the concerns that supposedly animated the self-care provision,”9 and, as such, “[t]he few fleeting

references to how self-care leave is
inseparable from family-care leave
fall short of what is required for a valid
abrogation of States’ immunity from
suits for damages.”10 In order to validly
abrogate States’ sovereign immunity to
suits for damages, “Congress must rely
on more than abstract generalities” and
must instead “identif[y] a specific pattern of constitutional violations by state
employers.”11 Consequently, the Court
found that there was not “a sufficient
nexus, or indeed any demonstrated
nexus, between self-care leave and
gender discrimination by state employers,”12 and, as a result, Coleman’s
argument was unavailing.
Turning to Coleman’s final argument,
that the self-care provision helps single
parents retain their jobs when they become ill, the Court found that this “does
not explain how the provision remedies
or prevents constitutional violations.”13
Indeed, “[t]he fact that most single parents happen to be women,” the Court
stated, “demonstrates, at most, that
the self-care provision was directed
at remedying employers’ neutral leave
restrictions which have a disparate effect on women.”14 Noting that evidence
of disparate impact alone is insufficient
to prove a constitutional violation, the
Court concluded that “[t]o the extent
. . . the self-care provision addresses
neutral leave policies with a disparate
impact on women, it is not directed at
a pattern of constitutional violations.”15
Thus, as it is “unlikely that many of the
neutral leave policies . . . affected by the
self-care provision are unconstitutional,
the scope of the self-care provision is
out of proportion to its supposed remedial or preventative objectives.”16
In dissent, a summary of which was
read from the bench, Justice Ginsberg
reviewed the background of the Act and
found that its:
continued, next page
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immune from claims, continued
purpose and legislative history reinforce the conclusion that the FMLA,
in its entirety, is directed at sex
discrimination. Indeed, the FMLA
was originally envisioned as a way
to guarantee—without singling out
women or pregnancy—that pregnant
women would not lose their jobs when
they gave birth. The self-care provision achieves that aim.17

Viewing the FMLA in this light,
Justice Ginsberg found it impossible
to agree with the Court “that ‘nothing
in particular about self-care leave . . .
connects it to gender discrimination.’”18
Matthew L. Evans
is an associate with
the firm of Thompson, Sizemore,
Gonzalez & Hearing, P.A., where he
practices management-side labor and
m. evans
employment law. He
received his undergraduate degree
in history, magna cum laude, from
the University of Tampa and his law
degree, magna cum laude, from the
Florida State University College of Law
where he served as Articles Editor for
the Law Review.
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___ U.S.___, 132 S.Ct. 1327 (2012).
Id. at 1333.
538 U.S. 721 (2003).
Coleman, 132 S.Ct at 1332.
Id. at 1334 (internal citations omitted).
Coleman, 132 S.Ct. at 1334.
Id. at 1335.
Id. at 1335-36.
Id. at 1336.
Id.
Id. at 1337.
Coleman, 132 S.Ct. 1327, 1337 (2012).
Id.
Id.
Id.
Id. (internal citations omitted).
Id. at 1340.
Coleman, 132 S.Ct. 1327, 1342 (2012).
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Effective Use of Cross Examination in Federal Court Practice
Richard C. McCrea, Jr., Greenberg Traurig, Tampa
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Another Setback for the NLRB:

Federal District Court for the District of Columbia
Invalidates “Quickie Election” Rule
By Donna V. Smith, Tampa
On May 14, 2012, in Chamber of
Commerce et. al v. NLRB, No. 1:11-cv02262-JEB (D.D.C.), District Court
Judge James Boasberg dealt the NLRB
a second significant setback in as many
months by striking down the “Quickie
Election” or “Ambush” rule, as the rule
containing new procedures to shorten
the time frame for representation elections has been called. In April, the Court
of Appeals for the D.C. Circuit had enjoined the NLRB from putting into effect a
rule requiring employers to post a notice
informing employees of their rights under
the National Labor Relations Act.
The instant case arose from the
NLRB’s rush to approve the “Quickie
Election” rule before losing one of three
Board members upon expiration of his
term at the end of 2011. Only two of
the sitting Board members were present on December 21, 2011, to vote on
the final rule. The third member did not
show up. While he was not required to
actually cast a vote, he was required to
be present. After the Chamber of Commerce and the Coalition for a Democratic Workplace brought suit, Judge
Boasberg invalidated the rule because
a quorum did not exist for the final vote.
In his decision, the judge noted that
the failure to make a quorum was anything but “an easily surmounted technical obstacle[ ] of little or no import”
and pointedly reminded the NLRB of
two salient facts. First, as a creature
of statute, the Board possesses only
the power that has been allocated to it
by Congress. In 1947, the Taft-Hartley
Act established that “three members
of the Board shall, at all times, constitute a quorum.” The importance of the
quorum requirement was reiterated
by the Supreme Court as recently as
2010 in New Process Steel v. NLRB,
130 S. Ct. 2635 (2010) (finding that
a three-member quorum of the Board
“must participate for the valid transaction of business.”). The Supreme Court

cautioned that merely holding office
was not sufficient to count toward a
quorum. Accordingly, any action taken
by the Board without the requisite quorum exceeds the Board’s authority and
must be set aside.
Second, Judge Boasberg repeatedly
stressed that the requirement that the
Board act only pursuant to a properly
constituted quorum is not an odious
one. A quorum requirement does not
even mandate that a member vote.
However, the member “needs to do
something—that is, he needs to show
up.” Quoting Woody Allen, the court
reminded the Board that “eighty percent
of life is just showing up.” Indeed, given
the extremely light burden a quorum
places on the conduct of business, particularly where voting is accomplished
online so that physical presence with
the remaining members of the Board
is not required, the court rejected arguments for an even more liberal definition of “quorum” offered by the NLRB in
its effort to cure the procedural defect
in this instance.
The court acknowledged that the
ruling was narrow and did not reach
a plethora of other procedural and
substantive challenges to the rule. In
what may be construed as an invitation, however, the court suggested
that “it may well be that, had a quorum
participated in its promulgation, the final
rule would have been found perfectly
lawful. As a result, nothing appears to
prevent a properly constituted quorum
of the Board from voting to adopt the
rule if it has the desire to do so.”
However, the Quickie Election procedures are invalidated for now. The
NLRB has suspended implementation
of the final rule and advises that parties in pending cases filed between the
date of the final rule (April 30) and the
Chamber of Commerce decision (May
14) will be given the option of proceeding under the new rules or “re-initiating”
10

a case under the old rules. The “Guidance Memorandum on Representation
Case Procedure Changes,” Memorandum GC 12-04 (Apr. 26, 2012) issued
by the NLRB Acting General Counsel
Lafe Solomon, has been withdrawn.
Of course, the Chamber of Commerce ruling does not herald the end of
controversy over the provisions of the
Quickie Election rule. The Board has
offered little insight into its commitment
to press forward with radical changes
to the election process, stating only
that it is considering its response to the
decision. Similarly, questions about the
current Board’s ability to promulgate
any rule changes continue to plague
this agency. The current Board consists
of five members, three of whom are
“recess appointments” and the subject of numerous challenges as to the
constitutionality of their appointments.
Any action taken by the Board creates
a litigation risk and may be subject
to “redoing” or “revisiting” should the
members’ status be held constitutionally deficient. Yet, without the participation of the recess appointees, the Board
lacks a quorum and is unable to take
action on the proposed representation
rule. Even if the Quickie Election rule
is passed by a quorum of the current
Board, we can expect challenges to
the provisions themselves. In short, as
Woody Allen would say, “Life is Messy.”
Donna V. Smith is
an associate with
Thompson, Sizemore, Gonzalez &
Hearing, P.A., in
Tampa. She graduated cum laude from
St, Johns College
and received her law
d. smith
degree cum laude
from the Tulane University School of
Law. She is a member of the State Bars
of Florida and Georgia.

Labor and Employment Law Section Hall of Fame

Nomination Form

for 2012-2013 Hall of Fame Class
Eligibility Guidelines for Nominating a Candidate: Hall of Fame recognition is a posthumous honor, granted only
after death. Ordinarily, individuals nominated will have had significant involvement in both the Section and the active
practice of labor and employment law in Florida for a substantial portion of his or her career. An individual who had
a clear affinity with or connection to the Section but who was not a member may be considered if, on the whole, the
individual is otherwise recognized as having had a profound and positive impact on the profession and the field of
labor and employment law. Send form to: Angela Froelich, Section Administrator, The Florida Bar, 651 East
Jefferson St., Tallahassee, FL 32399-2300.
About the Nominee (please print)
Name: _____________________________________________________________________________________
Year Nominee Passed Away: _____________
Was nominee an attorney? q Yes

q No   Was nominee a Section member? q Yes q No

Last Known Employment Affiliation Before Death (i.e., firm name, employer, etc.): __________________________
__________________________________________________________________________________________
Other Honors, Awards, or Affiliations:_____________________________________________________________
__________________________________________________________________________________________
_________________________________________________________________________________________ _
Criteria for Admission
To be selected for the Hall of Fame, a candidate must meet the following criteria:
•

The candidate must have excelled in the field of labor and employment law and/or must have had a
profound positive influence on the field during his or her professional career.

•

The candidate’s professional success and significant contributions must be recognized by his or her peers
as having reached and remained at the pinnacle of his or her field.

•

Evidence that the articulated criteria have been met may come from detailed information about the
candidate’s credentials, achievements, the impact and implications of those accomplishments, public
awards and honors, leadership roles within the Section, published articles, speaking engagements, and
reported litigation.

A description of the manner in which the nominee met the criteria for inclusion (i.e., why the nominee
should be honored) must be attached to this application.
About the Nominator (please print) NOTE: Nominator must be Section member
Name:__________________________________________________________ Phone: _____________________
Institution/Affiliation: __________________________________________________________________________
Address: ___________________________________________________________________________________
City/State/Zip: _______________________________________________________________________________
Your Relationship to Nominee: __________________________________________________________________

11

CASE NOTES
FEDERAL CASE NOTES

Eleventh Circuit
Cashier’s Refusal to Serve Hispanic
Customer Did Not Give Rise to a
Violation of Right to Contract Claim
Under § 1981 Where the Customer
Was Ultimately Able to Complete the
Purchase With a Different Cashier.
Lopez v. Target Corp., No. 11-12534,
2012 WL 1174505 (11th Cir. Apr. 10,
2012).
Plaintiff, a Hispanic male, alleged that
a white Target cashier refused to serve
him based on his race and publicly
humiliated him when she turned him
away from her register. Plaintiff brought
suit against the cashier for intentional
infliction of emotional distress; against
Target for negligent training, supervision, and retention; and against both
for violating his right to make contracts
under 42 § U.S.C. 1981. After the district court dismissed the case, plaintiff
appealed to the Eleventh Circuit, which
affirmed the district court. On appeal,
plaintiff argued that the district court
erred in dismissing his § 1981 claims
because the cashier’s refusal to serve
him sufficiently thwarted his § 1981 right
to contract, notwithstanding the fact that
he was ultimately able to purchase the
items he wanted at the prices quoted
by the store. The Eleventh Circuit found
this argument unavailing, citing Kinnon
v. Arcoub, Gopman & Assocs., Inc., 490
F.3d 886 (11th Cir. 2007), for the principle that one cannot establish a § 1981
claim when the individual “successfully
completed [his] transaction and was not
actually denied the ability to engage in
any contractual activity.” Accordingly,
despite the fact that plaintiff was forced
to purchase his goods from a different
cashier at the store, he was not “actually
denied the ability . . . to make, perform,
enforce, modify, or terminate a contract”
and was unable to show “the loss of an
actual contract interest.”
District Court Did Not Err in Denying

Motions for Judgment as a Matter of
Law or for New Trial When it Refused
to Instruct Jury That it Could Not
Consider Evidence of Unlawful Intent by Union at One Job Site as Evidence of Unlawful Intent at Another
Job Site, When Sufficient Evidence
Supported the Finding That Union
Picketed With Unlawful Purpose
and When the Damages Award Was
Supported by the Record.
Fidelity Interior Construction, Inc. v.
Southeastern Carpenters Regional,
2012 WL 1034215 (11th Cir. March
29, 2012).
After construction subcontractor
Fidelity brought action against a union
alleging violations of the National Labor
Relations Act, the jury entered a verdict
against the union and awarded damages to Fidelity. The union then moved
for judgment as a matter of law, or in
the alternative, for a new trial. The district court denied the motions, and the
union appealed. On appeal, the union
argued that the district court abused its
discretion when it permitted the jury to
consider evidence of lawful conduct of
the union but then refused to instruct
the jury that unlawful picketing at one
site cannot support a finding of unlawful picketing at another site; that the
evidence was insufficient to prove that
it picketed with unlawful intent; and that
the award of damages was too speculative. Prior to considering the union’s
arguments, the Eleventh Circuit noted
that the Labor Management Relations
Act creates a cause of action for those
injured by “unfair labor practices” to
recover “the damages . . . sustained
and the cost of the suit.” Pursuant to
section 158(b)(4)(ii)(B), an “unfair labor
practice” includes a secondary boycott,
which is conduct that threatens, coerces, or restrains any person engaged
in commerce with the purpose to force
or require any person to cease doing
business with any person. In evaluating whether the union’s campaign to
pressure non-union interior systems
contractors in Atlanta into raising the
12

pay and benefits of their employees,
which included targeting neutral contractors and property managers who
employed Fidelity, constituted a secondary boycott prohibited by section
158(b)(4)(ii)(B), the court considered
the conduct and intent of the union. The
court noted that the intent of a union is
unlawful when its conduct is calculated
to force the secondary employer to
cease doing business with the primary
employer. Applying this standard, the
Eleventh Circuit found that the district
court did not abuse its discretion when
it allowed the jury to consider all of
the conduct by the union in order to
determine whether it had engaged in
an unlawful activity or when it refused
to instruct the jury that it could not
consider evidence of unlawful intent
at one job site as evidence of unlawful
intent at another job site. Additionally,
the Eleventh Circuit determined that
the district court did not err in denying
the motions of the union for a judgment
as a matter of law or for a new trial
because sufficient evidence supported
the finding that the union picketed with
an unlawful purpose. Specifically, the
appellate court found that the picketing
did not conform to the Moore Dry Dock
standards (which, in order for picketing
to be lawful, dictate that it must be limited to times when the primary employer
is located on the premises, occur when
the primary employer is engaged in
his normal business at the situs where
the primary employer is working, take
place reasonably close to the situs, and
clearly disclose that the dispute is only
with the primary employer), that the
union failed to discourage secondary
effects, and that the totality of the circumstances suggested that the union
picketed with an unlawful purpose.
Finally, the Eleventh Circuit found that
the record supported the damages
award because: the union failed to
establish that the jury based any part
of its award on lawful conduct; the jury
may therefore award damages for lost
opportunities to bid; and the evidence

CASE NOTES
in support of the damages award was
sufficient. Accordingly, the Eleventh Circuit affirmed the district court’s denial of
the union’s motions for judgment as a
matter of law and for a new trial.
Employee’s Disagreement With
Way in Which Former Employer
Conducted Internal Investigation
Into Second Employee’s Allegations
of Sexual Harassment Was Not,
Pursuant to the “Manager Rule,”
“Protected Activity” Necessary to
Support First Employee’s Title VII
Retaliation Claim.
Brush v. Sears Holdings Corp., 2012
WL 987543 (11th Cir. March 26, 2012).
Janet Brush, a loss prevention employee for Sears prior to this action,
sued her former employer after her
termination following the company’s
internal investigation, in which she
participated, into an allegation of workplace sexual harassment. She was
neither the employee who complained
of the sexual harassment, nor the employee allegedly responsible for that
harassment. Brush alleged that she
was terminated in retaliation for certain
actions she took as an investigator of
the sexual harassment claim. In an unpublished opinion, the Eleventh Circuit
affirmed the district court’s finding that
the plaintiff could not support a Title
VII retaliation claim because, among
other reasons, she was not engaged
in “protected activity” as defined by
Title VII, and therefore her subsequent
termination could not be actionable as
retaliation. The appellate court found
that Brush’s disagreement with the
way in which Sears conducted its internal investigation into the allegations
raised by another female employee
does not constitute protected activity.
Specifically, the Eleventh Circuit noted
that to qualify as “protected activity,”
a plaintiff’s opposition must be to a
practice made unlawful by Title VII. In
this instance, there was no evidence
of Brush’s opposition to any unlawful
practice under Title VII, so it followed

that she could not support a claim under
Title VII.
Further, in response to the plaintiff’s
argument that her role as an investigative manager in reporting a Title
VII violation necessarily qualifies as
a “protected activity” relating to a discriminatory practice, the Eleventh Circuit adopted the “manager rule” used
by other circuits. Under the manager
rule, a management employee who, in
the course of his or her normal job performance, disagrees with or opposes
the actions of an employer does not
engage in “protected activity.” Instead,
to qualify as protected activity, an employee’s actions must cross the line
from performing his or her job to lodging
a personal complaint. The Eleventh Circuit found that there could be no dispute
that Brush acted solely as a manager
here because her job responsibilities
involved exactly the type of actions
that she took during the course of the
investigation, and she did not assert
any rights under Title VII or take any
actions adverse to the company during the investigation. Thus, because
the plaintiff could not satisfy the first
prong—that she engaged in a protected
activity—of the three-pronged prima
facie case for retaliation, the Eleventh
Circuit affirmed the district court’s order
granting summary judgment to Sears.
Free Exercise, Free Speech, and
RFRA Rights Not Violated When
Counselor/Employee Terminated for
Manner in Which She Referred out
Individuals in Same-Sex Relationships on Religious Grounds.
Walden v. Centers for Disease Control
and Prevention, 669 F.3d 1277 (11th
Cir. 2012).
Plaintiff, an Employee Assistance
Program (“EAP”) counselor at the Centers for Disease Control and Prevention
(“CDC”), was a devout Christian who
claimed that her religious beliefs prevented her from providing counseling
to employees involved in same-sex relationships. However, under the terms
13

of her employment agreement, plaintiff
was required to make EAP counseling
services available to all CDC employees, “regardless of the nature of their
personal or organizational issues related to work or life.” After offending one
gay client by stating that her “personal
values” prevented her from offering the
client counseling and by referring the
client to another counselor, plaintiff’s
supervisor suggested that in future situations, plaintiff should instead say that
she lacked the experience to provide
counseling rather than expressing her
disapproval with the client’s lifestyle.
However, plaintiff refused to adhere to
the supervisor’s recommendation, on
the grounds that this would constitute
dishonesty. Consequently, she was
terminated due to her inability to fulfill
the terms of her employment agreement. Plaintiff brought suit against the
supervisors responsible for the decision
to terminate her employment, as well
as the CDC, asserting a free exercise
claim, a free exercise retaliation claim,
a free speech retaliation claim, and
a Religious Freedom Restoration Act
claim. Based on the magistrate judge’s
report, the district court granted defendants’ motions for summary judgment
as to all of plaintiff’s claims.
On appeal, the Eleventh Circuit affirmed the district court, finding that
plaintiff was unable to produce any
evidence that her removal was predicated on her religiously-based need to
refer out clients for same-sex relationship counseling. Instead, the evidence
showed that plaintiff was removed
because of the way in which handled
the referral and because the employer
had concerns plaintiff would behave
the same way if a similar situation were
to arise in the future. Moreover, plaintiff testified that it was not part of her
religious beliefs to tell clients that she
could not counsel them due to religious
beliefs or personal values, but that she
was instead motivated by her desire “to
be honest” about the referral. Therefore,
none of plaintiff’s religious and/or consti-
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tutional rights was violated, and plaintiff
had no claim against the defendants.
Neither Employer’s “Benign Intentions,” nor the Lack of Reduction
in Employee’s Pay, Negate Liability
in Pregnancy Discrimination Case;
Error For Court to Apply Doctrine of
After-Acquired Evidence to Vacate

Award of Back Pay When Defendant
Did Not Plead it as an Affirmative
Defense and Plaintiff Engaged in No
Wrongdoing.
Holland v. Gee, ___ F.3d ___, 2012
WL 1292342 (11th Cir. Apr. 17, 2012).
The parties cross-appealed the district court’s order granting in part and
denying in part defendant’s motion for

judgment as a matter of law, vacating a
jury award for back pay under the doctrine of after-acquired evidence. The appellate court refused to revisit whether
plaintiff had established a prima facie
case and focused on the ultimate question of discrimination. The court determined that the plaintiff’s transfer to a
position that involved less technical and
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more administrative work, even without
a reduction in pay, supported the jury’s
finding that the transfer was an adverse
action. A supervisor’s benign intentions
(concern over plaintiff’s previous miscarriage) did not prevent a finding that
plaintiff’s pregnancy was a motivating
factor in the decision to transfer her.
Further, the court reversed the district
court’s decision to vacate the award
of back pay, ruling that the doctrine of
after-acquired evidence is an affirmative
defense that must be pled or otherwise be the subject of a pretrial order.
Moreover, the appellate court clarified
prior decisions and specifically ruled
the after-acquired evidence defense is
available only in situations of employee
misconduct sufficiently severe to justify
termination of the employee on those
grounds alone.

the officials’ conduct violates clearly
established statutory or constitutional
rights of which a reasonable person
would have known. The court held
defendants were entitled to qualified
immunity because there was no reason
to suggest a reasonable principal and
superintendent with knowledge of the
circumstances, including the unsatisfactory performance reviews, would
know they could not recommend the
termination of a teacher under this set
of facts.

School Administrators, Acting in a
Discretionary Capacity With Reasonableness Under the Circumstances,
Entitled to Qualified Immunity From
Terminated Teacher’s First Amendment Claims.

Forbes v. St. Thomas University, Inc.,
456 F.App’x 809 (11th Cir. 2012).

Sherrod v. Johnson, 667 F.3d 1359
(11th Cir. 2012).
Plaintiff, a history teacher, alleged
that he was recommended for termination in violation of his First Amendment
rights after criticizing the school board
and district employees, through letters
and public appearances, for not being
in compliance with a state statute mandating infusion of African and AfricanAmerican history into the district’s curriculum. Defendants, the principal and
superintendent, recommended plaintiff
for termination after he received an
unsatisfactory evaluation, was placed
on two remedial teaching performance
plans, received complaints from parents
and failed to supervise a student. The
parties did not dispute that defendants
were acting in a discretionary capacity.
The court ruled that qualified immunity
offers complete protection for individual
public officials performing discretionary
functions, unless a plaintiff can show

Summary Judgment in Favor of Law
School Affirmed Where Law School
Reasonably Accommodated Former
Student’s Disability, and the Student
Failed to Present Sufficient Evidence
That Her Academic Unfitness Was a
Pretext for Discrimination in Readmission Process.

Forbes appealed summary judgment
by the district court on her complaint
that St. Thomas University discriminated against her in violation of Title
VII of the Americans with Disabilities
Act and Section 504 of the Rehabilitation Act. The Eleventh Circuit found
that the district court did not err when it
granted summary judgment in favor of
St. Thomas where there was no genuine dispute that St. Thomas accommodated Forbes’s alleged disability of
post-traumatic stress disorder and that
those accommodations were reasonable. Although Forbes argued that she
was entitled to an accommodation in
the form of a private examination room,
she failed to provide St. Thomas with
any information that her alleged disability required a private room and did
not complain about taking examinations
in a room with four classmates and a
proctor. Additionally, the Eleventh Circuit found that St. Thomas was entitled
to deny Forbes’ petition for readmission
after she failed to satisfy academic
standards under the testing conditions
she requested. Since the one individual
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who testified that Forbes was denied
readmission because of her disorder
was not a member of the committee
that considered Forbes’ petition for
readmission, the Eleventh Circuit also
disagreed with Forbes’s argument that
she presented sufficient evidence that
her academic unfitness was pretext
for discrimination in the readmission
process. Quoting from one of its prior
decisions, the court noted that “‘statements by non-decisionmakers, or statements by decisionmakers unrelated to
the decisional process’ at issue will not
satisfy [Forbes’s] burden.”

Middle District of Florida
Complaint Sufficient to State a Claim
Under FLSA, but Employee Does
Not Have Standing to Bring Cause
of Action Against His Employer Under FDUTPA in a Pure Employment
Context.
Dobbins v. Scriptfleet, Inc., 2012 WL
601145 (M.D. Fla. Feb. 23, 2012).
Plaintiff filed an amended class action complaint alleging that defendant
mischaracterized her and other couriers as independent contractors and
that this mischaracterization resulted in
violations of the Fair Labor Standards
Act and the Florida Deceptive and Unfair Trade Practices Act (“FDUTPA”).
Defendant moved to dismiss under
Federal Rules of Civil Procedure 12(b)
(6) and 8(a). In denying the motion
as to the FLSA count, the court noted
the Eleventh Circuit’s straightforward
pleading requirements, ruling that
whether or not defendant was actually
an employer is an issue more appropriately decided at the summary judgment
stage or trial. The court dismissed the
FDUTPA counts and ruled as a matter of law that the 2001 amendments
to FDUTPA did not create an action
for non-consumers or create a cause
of action for an individual employee
against an employer when there is no
consumer relationship.
continued, page 18
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Court Grants Motion to Dismiss
FLSA Complaint as Moot Following
Tender of Payment That Did Not
Include Attorneys’ Fees and Costs.
Gilliam v. Wal-Mart Stores East, LP,
2012 WL 442979 (M.D. Fla. 2012).
Plaintiff sued for unpaid overtime
pursuant to the Fair Labor Standards
Act. Defendant employer tendered the
amount sought by plaintiff and moved
to dismiss the complaint as moot.
Plaintiff returned the amount tendered,
arguing that it did not constitute full
relief because it did not include attorneys’ fees and costs. Pursuant to the
Eleventh Circuit’s opinion in Dionne v.
Floormasters Enters., Inc., the court
noted that an award of fees under
the FLSA is not authorized “without a
corresponding alteration in the legal
relationship of the parties.” Here, as
in Dionne, there was no judicial determination of a prevailing party, and
the defendant had not admitted the allegations. Thus, the motion to dismiss
was granted.
Disseminating “Update on Legal
Issues” Memo Mentioning Dispute
With Two Union Members Held to be
Unlawful Retaliation.
Booth v. Pasco County, No. 8:09-cv2621-T-30TBM, 2012 WL 555854 (M.D.
Fla. Feb. 21, 2012).
Plaintiffs sued both the county and
the firefighters’ union, claiming they
were retaliated against after filing
charges of discrimination. Plaintiffs
initially filed charges against the county
with regard to a mandatory fitness
examination. However, after the union
refused to assist plaintiffs in prosecuting these charges, plaintiffs then
filed individual discrimination charges
against the union with the EEOC.
Shortly thereafter, the union sent out
a mass email implying that if the le-

gal costs associated with defending
plaintiffs’ “frivolous claim[s]” against
the union ran too high, union members
could be assessed higher fees as a
consequence. This same message
was later posted in fire station halls
throughout the county where Pasco
County employees, including non-union
employees, could read it. Plaintiffs then
alleged that this memo—entitled “Update on Legal Issues”—was distributed
in retaliation for their earlier EEOC complaint against the union, and that they
had been turned into “social pariahs”
as a result. After a six-day trial, the jury
found in favor of plaintiffs against both
the county and the union. Both defendants then moved for judgment notwithstanding the verdict, which the court
granted as to the county but denied as
to the union. Judge Moody reasoned
that the county had offered evidence
that it referred plaintiffs to “fitness for
duty” examinations for a legitimate,
non-retaliatory reason (namely, safety),
and that plaintiffs had failed to rebut this
non-retaliatory reason. Turning to the
judgment against the union, the court
rejected the union’s argument that the
“legal updates” memo was simply intended to inform union members of the
pending EEOC charges and was thus
speech protected by the First Amendment. Rather, the court concluded that
the memo “had the potential of being
seen (and was seen by the jury) as an
implicit call for reprisal.” The court denied the union’s motion, finding that the
memo was not disseminated in an effort
to inform union members about union
business but was instead circulated in
retaliation for the plaintiffs’ filing of the
EEOC charges.
Prevailing Plaintiff’s Requested Attorneys’ Fees Reduced to a Reasonable Hourly Rate for a Reasonable
Number of Hours in FLSA Case.
Lewis v. Florida Default Law Group,
P.L., 2012 WL 252837 (M.D. Fla. Jan.
26, 2012).
Two plaintiffs brought claims against
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their employer for overtime violations
under the Fair Labor Standards Act.
Defendant succeeded in a summary
judgment motion against one plaintiff,
but the motion was denied with respect
to the other plaintiff. The remaining
parties settled the lawsuit, and the
remaining plaintiff moved for an award
of attorneys’ fees and costs. Defendant disagreed over the reasonableness of plaintiff’s request for $23,605
in attorneys’ fees and $5,932.53 in
costs. The court rejected plaintiff’s
suggested hourly rates of $400 for an
attorney with 20 years experience and
$275 for an attorney with less than
four years of experience, determining
reasonable hourly rates to be $300 and
$200 respectively. Further, the court
excluded hours spent on depositions
that were unrelated to the remaining
plaintiff’s claims, reducing the number
of hours reasonably spent on litigation,
but rejected defendant’s argument for
an across-the-board reduction of fees
because the remaining plaintiff’s claim
was the smaller of the two claims. The
court also reduced the requested costs
to only the taxable costs related to the
remaining plaintiff’s claims.

Southern District of
Florida
EEOC’s Letter of Determination Not
Admissible in Jury Trial Where Letter Contained Legal Conclusions but
Not Nature and Weight of Evidence
Considered.
Montgomery v. Brickell Place Condominium Assn, Inc., 2012 WL 1203837
(S.D. Fla. 2012).
Plaintiff filed suit alleging that he
had been discriminated against on the
basis of his race and national origin.
Defendant filed a motion in limine to
exclude the EEOC’s letter of determination, which found reasonable cause
to believe that a violation of Title VII
had occurred. The court recognized
that EEOC letters of determinations
are generally admissible in bench

CASE NOTES
trials but are subject to scrutiny on a
case-by-case basis in jury trials. Since
both parties demanded a jury trial, the
court examined the EEOC’s reasonable cause finding and held that the
danger of unfair prejudice outweighed
its probative value because it contained
legal conclusions but no description of
the nature and weight of the evidence
considered. Consequently, the court
granted defendant’s motion.
Recognition and Enforcement of
Arbitration Award Rendered by the
Court of Arbitration for Sport Was
Not Contrary to Public Policy in
Breach of Contract Case.
Chelsea Football Club v. Mutu, 2012
WL 463932 (S.D. Fla. 2012).
Chelsea Football Club petitioned the
court to recognize and enforce an arbitration award rendered by the Court of
Arbitration for Sport (“CAS”) pursuant to
the Convention on the Recognition and
Enforcement of Foreign Arbitral Awards
(“The New York Convention”). The court
noted that The New York Convention
empowers a federal district court to
recognize and enforce an action falling under the Convention and that
Chapter 2 of the Federal Arbitration Act
incorporates The New York Convention
into federal law in order to “encourage
the recognition and enforcement of
commercial arbitration agreements in
international contracts and to unify the
standards by which agreements to arbitrate are observed and arbitral awards
are enforced.” The court explained that
where an arbitral award exists, it is to
be confirmed unless the respondent
can successfully assert one of seven
defenses. The court further noted that
when reviewing an arbitration award,
confirmation under the Convention
is a summary proceeding that is not
intended to involve complex factual
determinations, other than a determination of the limited statutory conditions
for confirmations or grounds for refusal
to confirm. In this instance, respondent
Adrian Mutu, who breached his employ-

ment contract with Chelsea Football
Club, attempted to assert the defense
that “recognition or enforcement of the
award would be contrary to the public
policy” of the United States because,
he argued, the arbitral award was not
reasonably related to actual damages
and therefore was penal in nature. The
court held, however, that CAS’s rationale and award did not violate public
policy because the award calculation
was related to the damages caused
by the breach of contract. Additionally,
despite respondent’s argument that the
award was based on a penalty clause
within Article 22 of the regulations of the
Federation Internationale de Football
Association (FIFA), the court found that
the award was independently and properly decided under English law pursuant to the choice-of-law provision in the
contract between Mutu and Chelsea.
Summary Judgment Granted After
Plaintiff Failed to Establish a Prima
Facie Case of Discrimination or
Pretext After Being Terminated as
Part of a Reduction in Force; Hostile Work Environment Claim Time
Barred When Filed 300 Days After
Alleged Discriminatory Comments.
De la Cruz v. Children’s Trust of MiamiDade County, 2012 WL 406839 (S.D.
Fla. 2012).
After being terminated as part of a
reduction in force, plaintiff, a Hispanic
male, filed suit alleging that he had

been discriminated against on the basis
of his race, national origin, disability,
and age; retaliated against in violation
of the Americans with Disabilities Act,
Family and Medical Leave Act, and Title
VII after he complained internally of discrimination; subjected to a hostile work
environment; and denied his rights
under the ADA and FMLA. Defendants
filed a motion for summary judgment on
all counts, which the court granted. The
court found that plaintiff did not show
a prima facie case of discrimination
because he failed to establish that he
was qualified for another position at the
time of the reduction in force. The court
also held that plaintiff’s retaliation claim
failed because he could not establish
that the reduction in force was a pretext.
The court held that defendant did not
interfere with plaintiff’s FMLA rights or
fail to provide reasonable accommodations since defendant had granted each
of plaintiff’s FMLA leave requests and
provided plaintiff with the sole accommodation he had requested. Finally, it
held that plaintiff’s hostile work environment claim was time barred because he
filed his charge of discrimination more
than 300 days after the last allegedly
discriminatory comments were made.
Case notes were authored by Whitney
Buescher, Lauren Davis, Matthew
Evans and Matt Hall, associates at
Thompson, Sizemore, Gonzalez &
Hearing, P.A. in Tampa.
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financial urgency, from page 1
statute by unilaterally changing the
terms and conditions of employment
of bargaining unit employees before
completing the impasse resolution
procedure set forth in Section 447.403,
Florida Statutes (2011), “Resolution of
Impasses;” (3) improperly applying the
financial urgency statute to the status
quo period; and (4) engaging in bad
faith, or “surface,” bargaining because
it never intended to reach an agreement
with the FOP during bargaining for a
successor agreement.
Following an evidentiary hearing, the
Commission-appointed hearing officer
found that the city was experiencing financial urgency and concluded that the
city did not violate Section 447.501(1)
(a) and (c), Florida Statutes. The FOP
filed exceptions to the recommended
order; the city filed a response to the
exceptions.
Prior to resolving the FOP’s exceptions, the Commission majority described the purpose of Section 447.4095,
Florida Statutes. The Commission stated
that Section 447.4095 is a legislative
exception to its body of law concerning
unilateral change; i.e., an employer is
prohibited from unilaterally changing
a wage, hour, or term and condition of
employment. The other three exceptions are waiver, exigent circumstances
requiring immediate action, or legislative
resolution of an impasse pursuant to
Section 447.403, Florida Statutes.

The FOP alleged that the city improperly invoked the financial urgency
statute because a financial urgency
did not exist. Deciding whether Section 447.4095 was invoked improperly
required a determination as to whether
the city was experiencing a financial
urgency. The Commission’s first step
was to define “financial urgency.” After
considering the parties’ and the hearing
officer’s proposed definitions, as well as
the dictionary definitions of the words
“financial” and “urgency,” the Commission defined financial urgency as a
financial condition demanding prompt
and decisive action which requires the
modification of an agreement; however, it is not necessarily a financial
emergency or bankruptcy. After defining financial urgency, the Commission
agreed with the hearing officer that
a determination of financial urgency
requires a close examination, on a
case-by-case basis, of an employer’s
complete financial picture.
The Commission’s next step was to
develop a standard to determine when
an agreement could be modified. The
FOP sought to apply the test used by
the Florida Supreme Court in Chiles v.
United Faculty of Florida, 615 So. 2d
671 (Fla. 1993): a governmental employer may not modify an agreement
unless the employer first demonstrates
that there exists “no other reasonable
alternative means of preserving its

contract with public workers, either
in whole or in part.” According to the
FOP, financial urgency was improperly
invoked because the city could raise
taxes and increase revenue from other
sources.
The hearing officer rejected the
FOP’s proposed standard. He noted
that in Manatee Education Association, FEA, AFT (Local 3821), AFL-CIO
v. School Board of Manatee County,
62 So. 3d 1176 (Fla. 1st DCA 2011),
aff’g in part and rev’g in part, 35 FPER
¶ 46 (2009), the court specifically
rejected the union’s request to hold
that the Chiles decision provided the
test for financial urgency within the
meaning of Section 447.4095, Florida
Statutes. However, the hearing officer
agreed with the FOP that the city had
to demonstrate a compelling interest in
reopening its contract and altering provisions that related to the employees’
wages and pension benefits. In finding a compelling interest, the hearing
officer noted that the city did not raise
taxes because it believed city residents
could not afford additional taxes or fees.
At the time it declared financial urgency,
the city’s overall unemployment rate
was approximately 13% and in some
areas the rate was 25% to 30%.
After considering the competing
standards, the Commission developed
the following standard stating, in pertinent part:
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financial urgency, from preceding page
Resolving a financial urgency case
requires a finding that the financial
condition of the employer constituted
a compelling governmental interest,
which required immediate modification of the parties’ agreement. When
invoking Section 447.4095, Florida
Statutes, the employer is held to the
standard of good faith as defined in
Section 447.203(17), Florida Statutes. Good faith is a matter of intent; it
is a state of mind which is usually determined by inference from a party’s
conduct. See, e.g., City of Hialeah v.
Hialeah Association of Fire Fighters
Local 1102 of the International Association of Fire Fighters of Hialeah,
Florida, 38 FPER ¶ 111 (2011).

The Commission continued by stating that, in charging an employer with
a violation of Section 447.501(1)(a)
and (c), Florida Statutes, for declaring
a financial urgency, evidence must
be provided that the financial assessment at the time financial urgency was
declared was incorrect and/or that the
employer was not acting in good faith
when it declared financial urgency. A
successful unfair labor practice charge
could result in a finding of an unlawful
unilateral change or a failure or refusal
to bargain in good faith with appropriate
penalties, such as a requirement that
the employer return to the status quo
as it existed prior to the unlawful declaration of financial urgency, the posting
of a cease and desist order (Notice to
Employees), and an award of attorneys’
fees and costs. The Commission reasoned that this standard implemented
the legislative policy enacted in Section
447.4095 and protected the parties’
respective constitutional rights.
The Commission’s next step was
to determine if a financial urgency existed in the case at hand. The hearing
officer found that the city’s personnel
costs consumed more than 80% of its
operating budget. To effectuate a citywide reduction in expenses, pursuant to
Section 447.4095, the city implemented
modifications to employee wages,
health care and pension benefits for
FY 2010-2011. Had the city failed to
act, its personnel costs would have

exceeded all revenues by consuming a
staggering 101% of the city’s budget. In
that instance, the city would have been
in the untenable situation of being unable to pay for essential governmental
purchases, such as improvements,
electricity, and fuel for city vehicles.
The city would not have been able to
operate or maintain its buildings, and
its pension costs would have depleted
approximately 25% of the city’s budget.
The city also considered additional
layoffs in lieu of reductions in pension
and personnel costs; however, this
would have necessitated the layoff of
1,300 employees, constituting one-third
of the city’s workforce. These layoffs
would have affected hundreds of police
and fire positions, impacted essential
services to citizens, and potentially endangered the health and safety of city
residents. The Commission agreed with
the hearing officer that the city demonstrated a compelling governmental
interest requiring immediate modifications to employee benefits for the next
fiscal year: a financial urgency existed.
In its next allegation, the FOP alleged that if financial urgency exists,
the public employer and the bargaining
agent must negotiate how the urgency
would impact the agreement. The FOP
further argued that if no agreement was
reached, the statutory impasse process
set forth in Section 447.403, Florida
Statutes, must be utilized prior to modifying the agreement. The hearing officer
rejected this statutory interpretation.
Because of the statute’s specific
references to “impact” and “negotiate,”
the hearing officer applied the impact
bargaining procedure used by the Commission in circumstances where a public
employer seeks to impose a management right. The Commission’s impact
bargaining procedure is that a public
employer need only provide notice and
a reasonable opportunity to bargain
before implementing its decision concerning a management right, but it is
not required to submit an impasse in
negotiations to the statutory resolution
process prior to implementation.
The Commission stated that the

employer’s announcement of financial urgency provided notice to an
employee organization of impending
modifications to the parties’ agreement. The 14-day period reserved for
negotiations provided a reasonable
opportunity to bargain over the impact
of those modifications. The employer’s
implementation of the changes was
a prompt and decisive action necessitated by financial urgency. Any impasse in negotiations occurring after
implementation would be resolved by
the legislative impasse resolution procedure contained in Section 447.403,
Florida Statutes.
Next, the FOP alleged that the city
improperly applied the financial urgency statute to the status quo period.
The status quo period refers to the
hiatus period that occurs between collective bargaining agreements; that is,
if the agreement expires and another
has not been executed, the terms of
the first contract survive the contract’s
expiration.
The FOP argued that Section
continued, next page
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financial urgency, from preceding page
447.4095 may be invoked, by definition,
only for the purpose of modifying the
terms of a collective bargaining agreement and is inapplicable to alter the
status quo after a contract’s expiration.
It contended that the city improperly
invoked Section 447.4095 to modify
terms and conditions of employment for
FY 2010-2011 because no agreement
existed covering that period.
The hearing officer found that the
FOP and the city were signatories to a
three-year collective bargaining agreement. Negotiations for a successor
agreement began on April 12, 2010,
when the FOP presented its initial
proposal to the city. On July 28, 2010,
after five bargaining sessions, the city
declared financial urgency. On September 30, 2010, the day the contract
expired, the city’s modifications to the
agreement became effective, and on
October 1, 2010, the parties’ status quo
period began. Based on the hearing
officer’s findings of fact, the Commission determined that the declaration of
financial urgency did not occur during
the status quo period.
The FOP alleged that the city engaged in bad faith, or surface, bargaining because it never intended to reach
an agreement with the FOP during
bargaining for a successor agreement.
In support of this allegation, the FOP
contended that the city failed to inform
it that it would invoke Section 447.4095.
Moreover, after the city declared financial urgency, it did not change its
bargaining proposals and it was not
until shortly before the city commission
vote that the city manager visited the
FOP’s president and chief negotiator at
his home and presented to him, as a fait
accompli, the modifications that the city
commission intended to impose, including changes to pension benefits and

wages that had never been presented
at the bargaining table.
The hearing officer was not persuaded by this contention. According to the hearing officer, there is no
requirement in Section 447.4095 that
labor organizations receive prior notice
that the employer intends to invoke the
provision. The provision states that, “In
the event of a financial urgency requiring modification of an agreement, the
chief executive officer or his or her representative and the bargaining agent or
its representative shall meet as soon
as possible.” The FOP received written notice of the city’s declaration of
a financial urgency on July 28, 2010,
and the parties met twice within the
statutorily prescribed 14-day period.
Furthermore, the city was not required
to change its bargaining proposals
after invoking Section 447.4095. The
Commission agreed with the hearing
officer’s conclusion that the FOP failed
to prove by a preponderance of the
evidence that the city engaged in bad
faith, or surface, bargaining in violation of Section 447.501(1)(a) and (c),
Florida Statutes.
Commissioner John Delgado concurred in part and dissented in part with
the majority. He agreed with the majority that any interpretation of Section
447.4095 must begin with the definition
of financial urgency, but he disagreed,
in part, with the majority’s definition of
financial urgency. He would define financial urgency as a financial condition
that: (1) calls for immediate attention;
(2) requires a close examination, on a
case-by-case basis, of the employer’s
complete financial picture; (3) requires
the modification of an agreement after
a proceeding pursuant to the provisions
of Section 447.403, Florida Statutes;
and, (4) is neither a financial emer-

gency as described in Section 218.503,
Florida Statutes, nor bankruptcy, as
provided through Section 218.01,
Florida Statutes. He agreed with the
majority that the hearing officer’s facts
demonstrated that the city’s financial
condition called for immediate attention. However, he disagreed that the
city’s financial condition was such that
it required modification of the existing
collective bargaining agreement.
According to Commissioner Delgado, the city could implement a red-light
camera program, change the pension
funding method from “aggregate” to
“entry age normal,” freeze the cost of
living adjustment, and raise the millage rate from 7.6 mils to the maximum
allowable rate of 10 mils. Applying the
Supreme Court’s standard in Chiles,
Commissioner Delgado concluded that
the city had funds available from these
other reasonable alternative sources
and, therefore, improperly invoked
Section 447.4095, Florida Statutes, and
violated Section 447.501(1)(a) and (c),
Florida Statutes.
Commissioner Delgado also disagreed with the majority that the hearing officer had properly applied Section
447.4095. In his opinion, correct application requires that, after impasse is
declared, the parties proceed pursuant
to Section 447.403, Florida Statutes,
through the special magistrate procedure and a hearing before the city’s
legislative body before contract modifications may be imposed. Thus, he
concluded that the procedure utilized
by the city violated Section 447.501(1)
(a) and (c), Florida Statutes. Commissioner Delgado agreed with the majority that neither party was entitled to an
award of attorneys’ fees and costs.

2012 Florida Bar Annual Convention
June 20 - 23, Gaylord Palms Resort & Convention Center, Orlando
Visit www.floridabar.org for details and registration
22

CD Or
d
Broch er
ure

The Florida Bar Continuing Legal Education Committee and
The Labor and Employment Law Section present

Labor and Employment Law Section
Webinar Series 2011-2012
COURSE CLASSIFICATION: INTERMEDIATE LEVEL

– Audio CD –
Presentation Dates: November 17, 2011, January 24, 2012, March 20, 2012,
May 15, 2012 and June 12, 2012
12:00 noon – 1:00 p.m. EST

Course No. 1421C

AUDIO CD ORDER FORM
The Florida Bar Labor and Employment Law Section is pleased to offer the audio cd of its 2011-2012 Labor and Employment Law Webinar Series. Included
with the audio cd is electronic course materials. This audio cd will provide an easy and affordable manner to earn CLE credits and listen to presentations
from the comfort of your home or office.

November 17, 2011

March 20, 2012

June 12, 2012**

12:00 noon – 1:00 p.m.
NLRA and PERA Update: What Every
Employment Lawyer Needs to Know About
Recent Developments in Labor Law (1415R)
Richard P. Siwica, Egan, Lev & Siwica, P.A.,
Orlando
Tobe M. Lev, Egan, Lev & Siwica, P.A., Orlando

12:00 noon – 1:00 p.m.
FLSA Update: Dionne (Floormasters) and
its Progeny, Calculating Back Pay in Failed
Exemption Cases, Recent Decisions Applying
Lynn's Food Stores, Disclosure Obligations
and Other Emerging Issues in Wage and Hour
Law (1417R)
Phyllis J. Towzey, Law Office of
Phyllis J. Towzey, P.A., Saint Petersburg

12:00 noon – 1:00 p.m.
The ADA, FMLA, and Workers' Compensation:
Analysis of the Interaction Between the
Three Statutes and Practical Information on
Maintaining Compliance in Administering
Employer Leave Policies (1419R)
Michael Malfitano, Constangy Brooks & Smith
L.L.C., Tampa

January 24, 2012
12:00 noon – 1:00 p.m.
Whistleblower & Retaliation Update: A Review
of the Expanding Employee Protections
and Employer Obligations, Including Best
Practices (1416R)
Kimberly P. Walker, Williams Parker Harrison
Dietz & Getzen, Sarasota

CLE CREDITS

May 15, 2012*

CLER PROGRAM

12:00 noon – 1:00 p.m.
Ethical Dilemmas Facing the Employment
Law Practitioner (1418R)
Leslie Langbein, Langbein & Langbein, P.A.,
Miami Lakes

General: 1.0 hour (per program)
Ethics: 1.0 hour (May 15 Webinar Only)*

CERTIFICATION PROGRAM
Labor and Employment Law: 1.0 hour (per program)
Workers’ Compensation: 1.0 hour (June 12
Webinar Only)**

ELECTRONIC MATERIALS: Every CLE course will feature an electronic course book in lieu

of a printed book for all live presentations, live webcasts, webinars, teleseminars, audio CDs and
video DVDs. This searchable, downloadable, printable material will be available via e-mail several
days in advance of the live course presentation or thereafter for purchased products. We strongly
encourage you to purchase the book separately if you prefer your material printed but do not want
to print it yourself. Effective July 1, 2010.

REFUND POLICY: A $25 service fee applies to all
requests for refunds. Requests must be in writing
and postmarked no later than two business days
following the live course presentation or receipt of
product. Registration fees are non-transferrable,
unless transferred to a colleague registering at the
same price paid.

TO ORDER AUDIO CD BY MAIL, SEND THIS FORM TO The Florida Bar, Order Entry Department: 651 E. Jefferson Street, Tallahassee, FL 32399-2300
with a check in the appropriate amount payable to The Florida Bar or credit card information filled in below. If you have questions, call 850/561-5831.
Name ______________________________________________________________________________ Florida Bar #___________________________
Address __________________________________________________________________________________________________________________
City/State/Zip ____________________________________________________________________________ Phone #___________________________
Email Address _____________________________________________________________________________________________________________
E-mail address is required to receive electronic course material and will only be used for this order.

ABF: Course No. 1421C

METHOD OF PAYMENT (CHECK ONE):



Check enclosed made payable to The Florida Bar
Credit Card – Fax to 850/561-9413.

 MASTERCARD  VISA  DISCOVER  AMEX

Signature: _______________________________________________________________________________________ Exp. Date: ____/____ (MO./YR.)
Name on Card: ______________________________________________________________ Billing Zip Code: _______________________________
Card No. _________________________________________________________________________________________________________________
TO ORDER AUDIO CD, fill out the order form above, including a street address for delivery.
Please add sales tax to the price of audio CD. Tax exempt entities must pay the non-section
member price.
Please include sales tax unless ordering party is tax-exempt or a nonresident of Florida. If this order
is to be purchased by a tax-exempt organization, the audio CD must be mailed to that organization
and not to a person. Include tax-exempt number beside organization’s name on the order form.
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❑ AUDIO CD

(1421C)

(includes Electronic Course Material for all 5 programs)

$210 plus tax (section member)
$250 plus tax (non-section member)
TOTAL $ _______

The Florida Bar Labor and Employment Law Section presents

Audio
CD
Order
s

Advanced Labor Topics 2012
COURSE CLASSIFICATION: ADVANCED LEVEL

– Audio CD –
Recorded on April 13-14, 2012 at the El San Juan Resort & Casino
Carolina, Puerto Rico
Course No. 1466C

AUDIO CD ORDER FORM
Friday, April 13, 2012
12:00 noon – 12:25 p.m. Late Registration
12:25 p.m. – 12:30 p.m.
Welcome and Introductory Remarks
James M. Craig, James M. Craig, P.A., Tampa –
Program Co-Chair
Luis A. Cabassa, Wenzel, Fenton &
Cabassa, P.A., Tampa – Program Co-Chair
12:30 p.m. – 1:45 p.m.
Supreme Court Employment Cases Update,
2010-2011 Term and Amendments to the
Federal Removal and Venue Rules
Professor Joel Wm. Friedman, Tulane University
School of Law, New Orleans, LA
1:45 p.m. – 2:55 p.m.
National Labor Relations Board (NLRB)
Update and Trends – The Obama Board
Tammie L. Rattray, Ford & Harrison L.L.P., Tampa
2:55 p.m. – 3:15 p.m. Break
3:15 p.m. – 4:30 p.m.
Practicing Labor and Employment Law–
The In-House Lawyer’s Perspective
Michael M. Hernandez, Walgreen Co., Miami
Ernesto Mayor, Verizon, Tampa

10:35 a.m. – 11:30 a.m.
The Recent Equal Employment Opportunity
Commission (EEOC) Regulations on
the Americans with Disabilities Act
Amendments Act (ADAAA)
Robyn Hankins, Hankins Ator, Jupiter

5:00 p.m. – 6:00 p.m.
Labor & Employment Law
Executive Council Meeting (all invited)
6:00 p.m. – 6:30 p.m.
Reception (included in registration)
6:30 p.m. – 8:30 p.m.
Dinner (included in registration)

Saturday, April 14, 2012
8:40 a.m. – 8:50 a.m.
Welcome and Introductory Remarks
James M. Craig, James M. Craig, P.A., Tampa –
Program Co-Chair
Luis A. Cabassa, Wenzel, Fenton &
Cabassa, P.A., Tampa – Program Co-Chair
8:50 a.m. – 10:20 a.m.
Best Strategies for Handling Fair Labor
Standards Act (FLSA) Litigation by the
Plaintiff and the Defendant
Marlene Quintana, GrayRobinson, Miami
Andrew Frisch, Morgan & Morgan, P.A., Davie
10:20 a.m. – 10:35 a.m.

11:30 a.m. – 12:30 p.m.
Ethical Issues in District Court Practice
The Honorable Marcia Morales Howard, United
States District Judge, Middle District of
Florida, Jacksonville Division
The Honorable Timothy J. Corrigan, United
States District Judge, Middle District of
Florida, Jacksonville Division

CLE CREDITS
CLER PROGRAM
(Max. Credit: 9.0 hours)
General: 9.0 hours
Ethics: 1.0 hour

CERTIFICATION PROGRAM
(Max. Credit: 9.0 hours)
Labor & Employment Law: 9.0 hours

Break

ELECTRONIC COURSE MATERIAL NOTICE: Florida Bar CLE Courses feature electronic
course materials for all live presentations, live webcasts, webinars, teleseminars, audio CDs and
video DVDs. This searchable electronic material can be downloaded and printed and is available
via e-mail several days in advance of the live presentation or thereafter for purchased products.
The Course Book can be purchased separately. Effective July 1, 2010.

REFUND POLICY: A $25 service fee applies to all
requests for refunds. Requests must be in writing
and postmarked no later than two business days
following the live course presentation or receipt of
product. Registration fees are non-transferrable,
unless transferred to a colleague registering at the
same price paid.

TO ORDER AUDIO CD BY MAIL, SEND THIS FORM TO The Florida Bar, Order Entry Department: 651 E. Jefferson Street, Tallahassee, FL 32399-2300
with a check in the appropriate amount payable to The Florida Bar or credit card information filled in below. If you have questions, call 850/561-5831.
Name ______________________________________________________________________________ Florida Bar #___________________________
Address __________________________________________________________________________________________________________________
City/State/Zip ____________________________________________________________________________ Phone #___________________________
Email Address _____________________________________________________________________________________________________________
ABF: Course No. 1466C
E-mail address is required to receive electronic course material and will only be used for this order.

METHOD OF PAYMENT (CHECK ONE):



Check enclosed made payable to The Florida Bar
Credit Card – Fax to 850/561-9413.
 MASTERCARD  VISA  DISCOVER  AMEX

Signature: _______________________________________________________________________________________ Exp. Date: ____/____ (MO./YR.)
Name on Card: ______________________________________________________________ Billing Zip Code: _______________________________
Card No. _________________________________________________________________________________________________________________
TO ORDER AUDIO CD, which will be available 4 to 6 weeks after 4/14/12, fill out the order form
above, including a street address for delivery. Please add sales tax to the price of audio CD.
Tax exempt entities must pay the non-section member price.
Please include sales tax unless ordering party is tax-exempt or a nonresident of Florida. If this order
is to be purchased by a tax-exempt organization, the audio CD must be mailed to that organization
and not to a person. Include tax-exempt number beside organization’s name on the order form.
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❑ AUDIO CD (includes Electronic Course Material) (1466C)
$240 plus tax (section member)
$280 plus tax (non-section member)
TOTAL $ _______

MeMber benefits
The Florida Bar • 651 East Jefferson Street • Tallahassee, Florida 32399-2300
www.floridabar.org/memberbenefits • 850/561-5600 • 800/342-8060
LEGAL RESEARCH
ABA PuBLiCATionS www.ababooks.org
100’s of books in a variety of formats. Rigorously reviewed to offer highest quality information & presentation.
ref. #PAB6EFLB for 15% discount
CCH ASSoCiATion
http://tax.cchgroup.com/members/tfb
Savings up to 30% off industry-leading tax and
accounting books.
use ref. #Y5604 at check out.
FASTCASE nATionAL LAW LiBRARY
866-77-FASTCASE
Comprehensive 50 state and federal case law
databases. Unlimited dual column printing.
80% discount off retail.
FREE FLoRidA CASE LAW at
www.floridabar.org
LExiSnExiS

866-836-8116
www.lexis.com/flabar
Flexible research and big savings. Shepard’s® and
exclusive content make research easier. Unique
offerings,affordably priced and easy to customize.

BAnk PRoGRAmS
BAnk oF AmERiCA
800-932-2775
www.bankofamerica.com/floridabar
Apply Online or toll-free! Affinity credit card.
CD’s, Money Market, free checking.
LAWPAY

866-376-0950
www.affiniscape.com/floridabar
Law Firm Merchant Account. Members can
save up to 25% off credit card processing fees.

inSuRAnCE
BuSinESS PLAnninG ConCEPTS, inC.
800-282-8626 www.memberbenefits.com
Medical, disability, life, hospital, AD&D, long
term care, retirement programs, workers’ comp.,
pet insurance & more.
CELEdinAS inSuRAnCE GRouP
www.celedinas.com/florida-bar
Offers excess personal liability coverage, up
to 60% discount.
FLoRidA LAWYERS muTuAL (FLmiC)
800-633-6458 • www.flmic.com
Lawyer-created liability carrier.
GEiCo 800-368-2734 www.geico.com
The GEICO Auto Insurance Program offers car
insurance with 24-hour service. Bar members
may qualify for additional discounts.

JuRiSCo

800-274-2663
www.jurisco.com
Civil court bonds by phone in 24 hrs.

BuSinESS
ABi
www.ABIToday.com
Association Benefits international
Over 90% of searches for products or services
today are performed on-line.
From the largest more established firms to the
newest attorney, ABI has the right marketing
strategy for you.
FoRmSPASS
877-389-0141 x.111
www.formspass.com/flbar-partnership
Unlimited access to a library of high-quality
legal practice forms for low yearly or monthly
rate, with no timed usage fees, per form fees,
printing fees or other hidden charges.
PRodoC

SEARS CommERCiAL mARkETPLACE
www.floridabar.org/memberbenefits
Save 5-50%* off everyday items to furnish your
home! (*Discount reflects savings off regular
price. Program not available in Sears retail
stores.)

mAiLinG & dELivERiES
FEdEx

800-636-2377
www.1800members.com/flb
Save up to 26% on Fed Ex shipping services.
uPS

800-325-7000
www.savewithups.com/floridabar
Discounts on services.

AuTomoBiLE REnTALS
ALAmo www.alamo.com • 800-354-2322
Year round discounts from Alamo!
ref. #93718

800-759-5418
www.prodoc.com
ProDoc legal forms software. Family, Estate
Planning, Probate & more.

AviS
www.avis.com • 800-331-1212
Avis Preferred Renter fees waived.
ref. #A421600

STAPLES
800-3STAPLE
www.floridabar.org/memberbenefits
Office supplies, furniture and technology.

BudGET www.budget.com • 800-527-0700
Year round discounts from Budget.
ref. # Y067600

SuBSCRiPTion SERviCES, inC.
800-289-6247 • www.buymags.com

HERTZ www.hertz.com • 800-654-2200
Hertz #1 Club Gold fees waived.
ref. #152030

TABS3 TRuST ACCounTinG SoFTWARE
www.tabs3.com/floridabar
Members of the Florida Bar are entitled to
exclusive pricing for Tabs3 Trust Accounting
Software (handles up to 5 billable timekeepers). The member benefit price is $99 – over
a 40% savings!

APPAREL / HomE / GiFTS
THE BiLLABLE HouR ComPAnY
www.thebillablehour.com/flabar.php
Wide selection of gifts for lawyers and legal
professionals. Save 10% with code: FLABAR.
BRookS BRoTHERS
866-515-4747
membership.brooksbrothers.com
Enroll for Corporate membership Card and
Save 15% on regular and everyday value
priced merchandise. Enter Organization ID
#10320 and your Pin Code #97352.
FTd

1-800-SEnd FTd
www.ftd.com/corporatepartner15
Code: 30646

JoS. A. BAnk CLoTHiERS 800-285-2265
www.josbank.com • Code: 91861
Specializing in men’s clothing. Save 20% with
the JoS. A. Bank Corporate Discount Card. (Sale
items excluded). Call for FREE Corporate Card.
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nATionAL

www.nationalcar.com
800-227-7368
National Emerald Club fees waived.
ref. #5650262

mEdiCAL EvACuATion
And REPATRiATion
mEdJET

800-527-7478
www.Medjet.com/TFB
Enroll prior to travel with Medjet rates reduced
up to 18% for domestic & international “hospital
of choice” protection, personal & business
travel. Reference The Florida Bar.

For information on ALL
Bar Membership Services,
visit www.floridabar.org/
memberbenefits
REV
04/12
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Advertise in the Checkoff!
Advertising Policy: The Checkoff will accept all legal advertisements and professional announcements
that are in keeping with the publication’s standards of ethics, legality, and propriety, so long as such advertising is not derogatory or demeaning. Advertising in which the advertiser violates or enables another
to violate the Rules of Professional Conduct of The Florida Bar or the Florida Code of Judicial Conduct will
not be accepted. While advertising copy is reviewed, publication herein does not imply endorsement of any
advertiser’s goods, services or opinions. The Checkoff is distributed electronically to the 2,200 members
of the Labor & Employment Law Section, including attorneys, judges, students, other legal professionals,
and subscribers.
Ad Size
Standard
1/4 page
1/2 page
Full Page

Cost
$ 150.00
$ 350.00
$ 600.00
$ 1,000.00

* Position requests are
not guaranteed

FULL PAGE
7.5” X 9.5”

Classified Advertisements
50 words* or less: $50 per insertion
51-75 words:
$65 per insertion
Classified box:
$75 per insertion (up to 75 words)

* * * Full payment must be received by Submission Deadline * * *
Issue
February

Ad Deadline
January 25th

For further information, contact Cathleen Scott 561-653-0008 or
Email:CScott@FloridaLaborLawyer.com
Advertiser’s Name:________________________________________________________________________

HALF-PAGE
7.5” X 4.67”

Address:________________________________________________________________________________
Contact:_________________________________________________ Phone No: (    ) ________–________
E-mail:__________________________________________________________________________________
Ad size:____________________________________

METHOD OF PAYMENT (CHECK ONE):
 Check enclosed made payable to The Florida Bar. (Payment amount: $___________.)
 Credit Card. Fax to 850/561-9413.)
__ MASTERCARD __ VISA __ DISCOVER __ AMEX    Exp. Date: ____/____ (MO./YR.)
Signature:_______________________________________________________________________________
Name on Card:__________________________________Billing Zip Code:____________________________
Card No.________________________________________________________________________________
#8150003
I hereby agree to comply with all of above procedures and policies as set forth by the Labor &
Employment Law Section of The Florida Bar
________________________________
Contact Signature

QUARTER
PAGE
2.34” X 9.5”
–OR–
4.83” X 3.5”

________________________________
Date

Send form to: Cathleen Scott
Cathleen Scott, P.A.
250 S. Central Boulevard, Suite 104
Jupiter, FL 33458-8812
E-mail: cscott@floridalaborlawyer.com
Fax: 561-653-0020
All ads must be camera-ready, in high resolution—at least 300 dpi—and in one of the
following formats:
• Print optimized PDF (preferred) (MAC or PC)
• JPEG, EPS or TIF, 300 dpi (MAC or PC)
• Adobe Photoshop 6.0 - 8.0 (MAC or PC)
• Adobe Illustrator CS2 or before

STANDARD

All fonts must be imbedded. Please do not use
an image from the web (typically 72 dpi and not
acceptable for print media). We reserve the right
to refuse low resolution or poor quality images.
Every effort will be made to utilize files sent to
us, but ads that have to be resized or reformatted (this includes Word files) will be charged a
set-up charge: $50.00 for a full-page ad; $35.00
for all other ads.
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(Business Card Size)

3.5” X 2”

The Florida Bar
651 E. Jefferson Street
Tallahassee, FL 32399-2300

PRESORTED
first class
U.S. POSTAGE

PAID

TALLAHASSEE, FL
Permit No. 43
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