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Gil v. Winn-Dixie
Will the Wave of ADA Website 

Cases Subside?
By Kelly M. Peña, Miami

The Americans with Disabilities Act1 (the 
ADA) first became law over thirty years ago, 
in 1990. Title III of the ADA2 was enacted to 
prohibit private businesses from discriminat-
ing against individuals or patrons with disabil-
ities if those businesses qualify as places of 
public accommodation, such as hotels, res-
taurants, and retail establishments.3 Under 
Title III, places of public accommodation are 
required to remove physical barriers to ac-
cess for individuals with disabilities, so long 
as it is “readily achievable.”4

Title III has a published set of regulations 
and “Standards for Accessible Design” con-
taining specific requirements for physical lo-
cations so that persons with disabilities may 
access a restaurant, hotel, or another place 
of public accommodation, despite any mobil-
ity issues or other impairments. The Stan-
dards for Accessible Design provide detailed 
descriptions, with specifications for parking 
spaces, restrooms, transaction counters, and 
signage, among other things.

Cyberattacks Surge During 
the Pandemic and So Does the 

Potential for Liability
Barron F. Dickinson, Tampa

The frequency of cyberattacks dramatically 
increased by 600% after the shift to remote 
work following the onset of the COVID-19 
pandemic.1 According to a report by IBM, 
the average total cost of a data breach was 
$3.86 million dollars in 2020, and the average 
amount of time it took a company to identify 
and contain a data breach was 280 days.2 In 
addition, 76% of those surveyed by IBM re-
ported that remote work would likely increase 
the time necessary to identify and contain a 
data breach.3

Prior to the pandemic, a 2017 study con-

ducted by Nationwide Insurance estimated 
that 58% of U.S. businesses have expe-
rienced a cyberattack.4 More than 20% of 
those victims reported spending at least 
$50,000 on the breach and needing more 
than six months to recover.5 Notwithstanding, 
less than half of the businesses surveyed 
had security policies and practices in place. 

According to a report by the information 
security company Shred-It, employee neg-
ligence remains the primary cause of data 
breaches.6 The report found that 47% of 

The Florida Bar
Vol. LXI, No. 1

SEPTEMBER 2021

A PUBL ICATION OF  THE FLORIDA BAR LABOR & EMPLOYMENT LAW SEC T ION

www.laboremploymentlaw.orgwww.laboremploymentlaw.org

ChChececkoffkoffChChececkoffkoffthethethe

REGISTER 
NOW!

For more information, 
see page 4.

See “Cyberattacks Surge,” page 15

October 14-15, 2021

https://member.floridabar.org/s/lt-event?id=a1R1R0000088SoZUAU


2

CHAIR’S MESSAGE Scott Atwood

the

CHECKOFF
The Checkoff is prepared and published by  

The Florida Bar Labor and Employment Law Section.

Scott E. Atwood, Fort Myers
Chair

Sacha Dyson, Tampa
Chair-Elect

Gregg R. Morton, Tallahassee
Secretary/Treasurer

Yvette D. Everhart
Legal Education Director

Robyn S. Hankins, Jupiter
Immediate Past Chair

Viktoryia Johnson, Tampa
Editor

Angie Froelich, Tallahassee
Program Administrator

Donna Richardson, Tallahassee
Design/Layout

Statements or expressions of opinion or comments appearing herein are those of the contributing authors, not The Florida Bar, the Labor and 
Employment Law Section, or the Editors.

So, I wrote 
my Chair’s 
welcome note, 
and it talked all 
about the end 
of the pandem-
ic and getting 
things back 
to some sem-
blance of nor-
mal. And then 
Delta. As a for-

mer Atlanta resident, the word Delta 
has generally meant good things: 
dependable and thorough. Sadly, the 
Delta we are dealing with now is also 
dependable and thorough. Just in a 
bad way. Consequently, some of my 
enthusiasm is somewhat tempered by 
the reality that we are not completely 
“out of the woods” yet. On many lev-
els, things are a lot better than last 
year, when we had no vaccine. But it 
hasn’t gone away. 

My message therefore is to thank 
each of you for all your efforts over the 
past year and a half. The pandemic 
has made all of us learn, analyze, and 
advise on new laws on the fly. We 
have tracked CDC, OSHA, EEOC, and 
Treasury websites to stay abreast. We 
have advised employers and employ-
ees of their rights and obligations. We 
have been in uncharted territory, fre-
quently advising on matters that have 
no administrative or court opinions. 

We truly have been counselors at law. 
Let’s keep it up.

I’ve been doing this job a long time. 
And I’m always learning. After gradu-
ating from UF Law in the 1990s, I 
joined a management-side labor and 
employment firm in Atlanta. I remem-
ber walking over to the 11th Circuit to 
grab the slip ops of new cases so the 
firm could keep track of every pub-
lished Title VII case. When doing tra-
ditional labor law, I learned that I could 
find an opinion to support just about 
anything I wanted to argue. I just had 
to look during the appropriate Republi-
can presidential administration. 

Then when I created my own firm 
in 2005 and opened an office in Fort 
Myers a few years later, I took both 
management and plaintiff-side cases. 
I learned a lot by taking cases from the 
plaintiff’s side. It definitely gave me a 
different perspective on employment 
law.  

I joined a fairly large firm (70 law-
yers) a couple of years ago. So I’m 
back to mostly management cases 
(when I’m not mediating). But I contin-
ue to learn. I work with a much larger 
group of lawyers on a daily basis now, 
and we bounce ideas off of each oth-
er. Not all of those folks are straight-
on employment lawyers. Some are 
mostly corporate or benefits people, 
but they wander into our sphere be-
cause, let’s face it, we overlap with a 

lot of practice areas. The advice and 
insights I get from them are invalu-
able. Likewise, I still reach out to my 
plaintiff-side compadres and get their 
perspective on legal issues from time 
to time, and vice versa. It’s good for 
the mind and soul.

When I started working with the 
Section’s Executive Council to get 
events scheduled for this Bar year, I 
thought we would be in a mask-free 
world again. Hence, in addition to 
free Zoom webinars (there is one 
at noon on Monday, September 
13th, entitled “ADA: Mandatory 
Vaccines and Long-COVID as a 
Disability” that you can register for  
here, and one on September 29th 
entitled “ OSHA and ETS Standard 
and COVID-19 Workplace Safety”), 
we have plenty of in-person CLEs 
and social activities scheduled. We 
are going to move forward with them 
unless things go completely south, 
but we will be taking appropriate 
precautions. In other words, we are 
going to implement some of the 
knowledge we learned and imparted 
to our clients. So, please plan on 
joining us for PELRF on October 14-
15 in Orlando at the Rosen Plaza. 
You can register for it here. We 
even have a trip to Washington, D.C., 
scheduled for the spring, with a CLE 
included. Thanks for all you do. Hope 
to see you again soon!

https://us02web.zoom.us/webinar/register/WN_CIqmqO7aQXWAYWyCOZMeYQ
https://member.floridabar.org/s/lt-event?id=a1R1R0000088SoZUAU


3

AUTHOR SPOTLIGHTAUTHOR SPOTLIGHT

Jeff has practiced labor and employment law with Sniffen and Spellman in Talla-

hassee since he graduated from Emory University School of Law in 2012. Now a 

shareholder, he works with employers defending employment discrimination, wage 

and hour, labor relations, and employee benefits claims. He also practices appellate 

law with an emphasis on appeals of labor and employment matters and trial and 

litigation support for labor and employment matters. Beyond his work on the Labor 

and Employment Law Section’s Long-Range Planning Committee and Publications 

Subcommittee, Jeff is co-editor of the Florida Labor and Employment Law Letter and 

Southeastern Employment Law Letter and is active in both the William H. Stafford 

American Inn of Court and the First District Appellate American Inn of Court.

Jeff and his wife Sarah, a high school math teacher, live in Tallahassee, Florida, 

with their spoiled cocker spaniel and two pampered cats. They are avid readers of 

fiction and nonfiction and enjoy watching and debating classic films. Jeff is also an 

ardent gardener whose yard is a haven for hummingbirds and butterflies. After a long 

day working in the yard, Jeff relaxes by testing his outdoor cooking skills on his Big 

Green Egg.

Meet Meet 
Jeff SlankerJeff Slanker



4

Register Now!Register Now!

Now in its 47th year, the Public Employment Labor Relations Forum is 
the longest running annual seminar put on jointly by two sections of The 
Florida Bar. The PELRF focuses on the labor and employment issues that 
affect public employers, public employees, and the unions that represent 
public employees. This year’s PELRF will focus on several hot topics in 
public labor and employment law.

October 14-15, 2021
Rosen Plaza Hotel (Orlando)

9700 International Drive
Orlando, FL 32819

Course No. 5527 • Intermediate Level
Live and Webcast Presentation

https://member.floridabar.org/s/lt-event?id=a1R1R0000088SoZUAU


5

Eleventh Circuit Issues Major Ruling 
on Associational Discrimination Claims 

Under the Florida Civil Rights Act
Jeffrey Slanker, Tallahassee

The Eleventh Circuit Court of Appeals 
recently issued a momentous decision 
concerning whether a particular type of 
disability discrimination claim, specifi-
cally, one based not on a person’s own 
disability but rather based on that per-
son’s association with another person 
with a disability, is available under the 
Florida Civil Rights Act (FCRA). The 
case, Matamoros v. Broward Sheriff’s 
Office,1 rejected the assertion that as-
sociational discrimination claims are 
viable under the FCRA’s disability dis-
crimination provisions.

Facts of the Case and Trial 
Court Ruling

The case originated in the United 
States District Court for the Southern 
District of Florida. Ms. Matamoros 
brought suit against her employer, 
the Broward Sheriff’s Office, asserting 
various state and federal employment 
law causes of action. Ms. Matamoros 
worked as a communications opera-
tor for the Sheriff. She alleged that the 
Sheriff’s Office discriminated against 
her in violation of the FCRA’s prohibi-
tion on discrimination against some-
one because of a handicap.2

Notably though, Ms. Matamoros 
did not base her FCRA discrimination 
claim on her own disability. Rather, she 
brought an “associational discrimina-
tion” claim based on her son’s disabil-
ity. Ms. Matamoros’ son suffered from 
severe asthma. She had taken FMLA 
leave to care for him. When Ms. Mat-
amoros learned of a part-time position 
at the Sheriff’s Office, she applied for it 
but did not get it. She was refused ad-
ditional FMLA leave but was ultimately 
given the part-time position.3

The Sheriff’s Office took disciplinary 
measures against Ms. Matamoros, 
ostensibly for missing work. Her ab-
sences eventually led to an investiga-
tion into her attendance issues. That 

investigation revealed that Ms. Mat-
amoros was working another job, de-
spite representing to the contrary, and 
that this other job occasioned many 
of her absences. She was suspended 
without pay for two months following 
the investigation. After Ms. Matam-
oros filed an EEOC charge of dis-
crimination, the Sheriff’s Office denied 
another request for FMLA leave and 
suspended her yet again. Additionally, 
Ms. Matamoros received a negative 
performance review and was eventu-
ally terminated.4

After her termination, Ms. Matam-
oros brought suit, which the Southern 
District of Florida eventually dismissed 
in its entirety on summary judgment. 
The Sheriff’s Office obtained dismissal 
of the FCRA associational discrimi-
nation claim at the motion to dismiss 
stage. The district court found that the 
plain language of the FCRA did not 
support Ms. Matamoros’ disability dis-
crimination claim that was based sole-
ly on her association with her son.5

Eleventh Circuit Decision
On appeal, Ms. Matamoros chal-

lenged the dismissal of her associa-
tional discrimination claim. The Elev-
enth Circuit Court of Appeals started 
and ended its decision with the plain 
text of the FCRA, which forbids em-
ployers from “discriminat[ing] against 
any individual . . . because of such 
individual’s . . . handicap.”6 The claim 
that the FCRA prohibits discriminating 
against an individual because of his or 
her association with another person 
with a handicap was rejected by the 
Eleventh Circuit based on this plain 
language.

Indeed, the Eleventh Circuit noted 
that the FCRA prohibits discriminat-
ing against an individual because of 
that individual’s protected class.7 This 
language, the Eleventh Circuit rea-

soned, does not contemplate a viable 
claim when the discrimination is based 
merely on a party’s association with 
someone else who has a disability. 
The court thus found that there was no 
textual support or basis for Ms. Mat-
amoros’s claim under the FCRA for 
associational discrimination.8

The Eleventh Circuit also noted that 
no Florida court had analyzed this is-
sue. Ms. Matamoros argued on appeal 
that the FCRA should be read to per-
mit such claims because the federal 
Americans with Disabilities Act (ADA) 
permits them. Matamoros pointed to 
Title VII caselaw and general caselaw 
providing that actions under the ADA 
and the FCRA are analyzed under the 
same framework. The Eleventh Circuit 
rejected this invitation and did so by 
comparing and contrasting the textual 
language of the ADA and the FCRA.9

As the court explained, the ADA’s 
language specifically and expressly 
includes claims of associational dis-
crimination within its definition of what 
it means to discriminate against one 
with a disability.10 However, the court 
noted that the FCRA does not include 
similar language, and the court does 
not have license to rewrite the terms of 
the statute. In response to arguments 
that the language of the FCRA should 
be liberally construed to include such a 
claim, the court noted that Florida law 
requires that the statute nonetheless 
“be construed according to the fair im-
port of its terms[.]”11 As the Eleventh 
Circuit succinctly summarized, “[o]be-
dience to the first command can’t en-
tail disregard for the second.”12

Based on the foregoing—particu-
larly on the plain language of the 
FCRA—the Eleventh Circuit affirmed 
the district court’s dismissal of the as-
sociational discrimination claim.

continued, next page



6

Implications
While not a decision of a Florida ap-

pellate court, the Eleventh Circuit’s de-
cision is published, and state courts in 
Florida often follow the lead of federal 
courts when interpreting provisions of 
the FCRA. Often, though, litigants ar-
gue that decisions interpreting federal 
employment discrimination law should 
be adopted wholesale when interpret-
ing claims arising under state employ-
ment discrimination law, despite key 
and substantive differences in lan-
guage. But language matters, as the 
Eleventh Circuit reiterated in Matam-
oros, and it will be interesting to see 

how Florida courts will now address 
this issue.

Jeff Slanker is a 
s h a r e h o l d e r  a t 
Sniffen and Spell-
man, PA. Sniffen 
and Spellman has 
offices in Tallahas-
see, Pensacola, and 
West Palm Beach. 
Jeff practices labor 
and employment 

and appellate law.

Endnotes
1 Matamoros v. Broward Sheriff’s Office, 28 Fla. 
L. Weekly Fed. C 3107 (11th Cir. June 25, 2021).

2 Id. at *2–4. The FCRA utilizes the term “handi-
cap” rather than “disability.” Claims under the 
FCRA for handicap discrimination are analyzed 
in many ways similar to claims arising under the 
federal Americans with Disabilities Act and the 
Rehabilitation Act.
3 Id. at *2.
4 Id. at *2–3
5 Id. at *4.
6 Id. at *6 (quotation marks omitted). See Fla. 
Stat. § 760.10(1)(a) (2020). 
7 See Fla. Stat. § 760.10(1)(a).
8 Matamoros, 28 Fla. L. Weekly Fed. C 3107, 
at *6.
9 Id. at *6–12. 
10 42 U.S.C. § 12112(b)(4). 
11 Matamoros, 28 Fla. L. Weekly Fed. C 3107, 
at *7–9 (citing Joshua v. City of Gainesville, 768 
So. 2d 432, 435 (Fla. 2000)) (quoting Fla. Stat. 
§ 760.01(3) (2000)).
12 Id. at *9.
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Resurgence of COVID-19 and Its 
Variants Transforms

the Employment Landscape
By Alexander Harne and Layal Souwed, Davie

COVID-19 has radically changed 
the workplace, with remote work from 
home now common. Zoom meetings, 
virtual conferences, and virtual pro-
ceedings are becoming the norm.1 As 
for those employees who return to the 
physical workplace, an employer may 
require them to wear personal protec-
tive gear and engage in infection-con-
trol practices.2

COVID-19 and the FMLA 
COVID-19 has made it difficult for 

employers to navigate and comply 
with existing laws, such as the Fam-
ily and Medical Leave Act (FMLA) and 
the Americans with Disabilities Act 
(ADA).3 The Families First Coronavi-
rus Response Act (FFCRA), passed 
last year in response to the pandem-
ic, provided broader leave policies 
to employees, including paid FFCRA 
leave for a variety of reasons.4 Some 
of these reasons included personal 
illness, care for a family member, 
or  care for children who were out of 
school due to the pandemic.5

The FFCRA leave policies are no 
longer in effect, and employees will 
have access only to traditional FMLA 
options.6 FMLA applies only to em-
ployers with fifty or more employees. 
Additionally, employees are FMLA 
eligible only if they have (i) worked 
for the company for at least twelve 
months, (ii) worked at least 1250 
hours in the twelve months preceding 
the leave, and (iii) work at a location 
where the employer has at least fifty 
employees within seventy-five miles.7 

As most employees worked remotely 
in 2020, employees may have a diffi-
cult time confirming that they worked 
the required hours.8

Eligible employees are entitled to 
take a maximum of twelve workweeks 
of FMLA leave in a twelve-month peri-
od for the following qualifying reasons: 

(i) the birth of a child and to bond with 
a newborn child within one year of 
the child’s birth; (ii) the placement of 
a child for adoption or foster care and 
to bond with that child within one year 
of the child’s placement; (iii) a serious 
health condition that makes an em-
ployee unable to perform the essential 
functions of his or her job; (iv) to care 
for an employee’s spouse, daugh-
ter, son, or parent who has a serious 
health condition; and (v) any qualifying 
exigency arising out of an employee’s 
spouse, daughter, son, or parent who 
is a military member on covered active 
duty.9

Additionally, if an employee took 
leave under the FFCRA within the 
same year that the employee requests 
FMLA leave, the FFCRA leave counts 
against that employee’s FMLA leave.10 
For example, if an employer has a 
rolling FMLA year and the employee 
took six weeks of FFCRA leave that 
same year, that employee has only six 
weeks remaining of FMLA leave avail-
able until the following year.11

Although the FFCRA disqualified an 
employee from leave if he or she could 
work remotely, the FMLA does not al-
low employers to require an employee 
to work remotely instead of taking 
leave.12 An employee does not have 
an individual right to work remotely.13 
In fact, according to the EEOC, an 
employer is not required to allow an 
employee to work remotely if there 
are other reasonable and equally ef-
fective options for accommodations.14 
Under the FMLA, suggesting an em-
ployee work during FMLA leave may 
be considered interference with that 
employee’s rights.15

COVID-19 and the ADA 
The ADA protects qualified em-

ployees from discrimination based 
on disability, requires that employ-

ers grant reasonable accommoda-
tions so long as the accommodations 
do not cause undue hardship to the 
employer or pose a “direct threat” of 
significant harm to the employee or 
others, and prohibits inquiries into em-
ployees’ medical conditions except in 
rare circumstances.16 The year 2020 
altered many practices that will af-
fect how employers handle the ADA, 
specifically when it comes to medical 
inquiries and requests for accommo-
dations.17 The ADA does not interfere 
with or prevent employers from follow-
ing the relevant guidelines provided 
by the Centers for Disease Control 
(CDC), state and local health depart-
ments, and other applicable authori-
ties intended to prevent and limit the 
spread of COVID-19.18 This presents 
a double-edged sword: although em-
ployers have to comply with CDC and 
local government authorities, employ-
ers also must comply with the ADA at 
the same time.19

COVID-19 and Employee 
Rights 

When an employee tests positive 
for COVID-19, FMLA protections are 
not automatically triggered; however, 
COVID-19 may still activate protec-
tions under the FMLA.20 In order for a 
COVID-19 diagnosis to trigger FMLA 
protections, the illness must rise to the 
level of a “serious health condition,” 
which is an illness, injury, impairment, 
or physical or mental condition that 
involves in-patient care at a hospital, 
hospice, or residential medical facility, 
or continuing treatment by a health-
care provider.21 Similarly, if an imme-
diate family member’s COVID-19 di-
agnosis rises to the level of a serious 
health condition, these protections 
may also apply.22

Employers have the right to ask 
continued, next page
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the employee for medical certifica-
tions related to his or her incapacity.23 
During the pandemic, according to 
the EEOC, ADA-covered employers 
may ask employees who call in sick 
if they are experiencing symptoms 
of the coronavirus—including fever, 
chills, cough, shortness of breath, or 
sore throat—in order to protect the 
rest of its workforce.24 Any medical 
information obtained by an employer 
about an employee’s illness must be 
maintained as a confidential medical 
record in compliance with the ADA.25 
Therefore, if an employee is alleging 
that he or she needs leave because of 
COVID-19, the employer may request 
a written medical certification, as is the 
case with traditional FMLA requests.26

Pursuant to the ADA, an employer 
can ask employees questions related 
to their disability and may conduct 
medical examinations only if such in-
quiries are job related and consistent 
with business practices.27 Employers 
are allowed to take employees’ tem-
peratures, require COVID tests, and 
ask about the symptoms or health of 
family members during the pandemic 
because COVID-19 rises to the level 
of the ADA’s “direct threat” standard.28 
The EEOC defines a “direct threat” as 
a significant risk of substantial harm 
to the health or safety of the individ-
ual or others, which threat cannot be 
eliminated or reduced by reasonable 
accommodation.29 Unlike COVID-19, 
employees who have the flu do not 
have this special classification, and 
employers may not ask them health-
related questions without violating the 
ADA.30

The ADA follows the CDC recom-
mendation that employees who be-
come ill with symptoms of COVID-19 
should leave the workplace.31 The 
ADA also requires that employers re-
quire employees who were out of work 
due to COVID-19 symptoms to pro-
vide a doctor’s note certifying fitness 
for duty before returning to work.32 Ad-
ditionally, according to the EEOC, em-
ployers may take screening measures 
to determine if employees entering 
the workplace have COVID-19, as an 

RESURGENCE OF COVID-19, continued

infected individual may pose a direct 
threat to the health of others.33

The ADA requires that any manda-
tory medical test of employees by an 
employer be job related and consis-
tent with a business necessity.34 The 
EEOC has found that testing admin-
istered by employers consistent with 
current CDC guidelines will meet the 
ADA’s “business necessity” standard 
and is, therefore, allowed.35 Surpris-
ingly, employers may ask all employ-
ees physically entering the workplace 
if they have been diagnosed with or 
have been tested for COVID-19.36 
Employers are not allowed to ask 
employees who are physically com-
ing to the workplace whether they 
have family members who have  
COVID-19 or symptoms associated 
with COVID-19.37

An employer may bar an employee 
from physically entering the workplace 
if an employee refuses to allow an em-
ployer to take his or her temperature, 
or refuses to answer questions related 
to whether he or she has COVID-19, 
has symptoms associated with CO-
VID-19, or has been tested for CO-
VID-19.38 Employers are now allowed 
to screen applicants for symptoms of 
COVID-19 after making a conditional 
job offer, so long as the employer does 
so for all entering employees in the 
same type of job.39 According to the 
EEOC, an employer may withdraw a 
job offer when the employer needs the 
applicant to start immediately but the 
individual has COVID-19 or associ-
ated symptoms.40

Likewise, employers may terminate 
employees who have knowingly ex-
posed others to COVID-19.41 Specifi-
cally, an employer would have ample 
grounds to terminate an employee for 
failing to comply with the disciplinary 
policy if an employee knows he or 
she was exposed to COVID-19 but 
came to work without knowing if his 
or her COVID test was positive.42 On 
the other hand, if an employee was 
asymptomatic, not exposed, or did not 
know that he or she was exposed to  
COVID-19, and got a test, the fact 
that he or she came to work before 

knowing the test results would not, by 
itself, be a violation of the disciplinary 
policy.43

Employees with COVID-19-related 
physical conditions, such as those 
with mental disabilities that were ex-
acerbated by the pandemic, are all 
allowed to ask for accommodations.44 

As employees begin to return to work 
and as the pandemic winds down, em-
ployers will need to comply with the 
regulations in terms of what qualifies 
as a disability and what accommo-
dations are reasonable.45 Employers 
should engage in the interactive pro-
cess and request information from the 
employee as to why the accommoda-
tion is needed.46

Looking Ahead
Employers should expect that leg-

islation related to reasonable accom-
modations and leave will permanently 
change in this post-pandemic world.47 
Fortunately, the EEOC has provided 
some guidelines for employers and 
employees to follow in navigating the 
new world created by COVID-19.

Alexander Harne and Layal Souwed 
are attorneys with the law office of 
Richard Celler Legal, P.A. in Davie.

Endnotes
1 Anne R. Yuengert & Amy E. Puckett, Lessons 
Learned from the Pandemic, 63 No. 3 DRI For 
Def. 48 (2021).
2 See What You Should Know About COVID-19 
and the ADA, the Rehabilitation Act, and Other 
EEO Laws, U.S. Equal Emp. Opportunity 
Comm’n, https://www.eeoc.gov/wysk/what-you-
should-know-about-covid-19-and-ada-rehabilita-
tion-act-and-other-eeo-laws (last updated June 
28, 2021).
3 Yuengert & Puckett, supra note 1.
4 Id.
5 Id.

A. HARNE L. SOUWED
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6 Id.
7 Id.
8 Id.
9 Id.
10 Id.
11 Id.
12 Id.
13 See Rachel Arnow-Richman, Is There an 
Individual Right to Remote Work? A Private Law 
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NLRB:
Solicitation of Mail-In Ballots Is 

Objectionable Conduct That May 
Warrant Setting Aside an Election

By Carly Stein, Tampa

Discussions of President Biden’s ex-
pansive pro-labor agenda have domi-
nated the labor and employment law 
field, but a recent decision by the Na-
tional Labor Relations Board (NLRB or 
the “Board”) has taken a different turn, 
limiting the scope of actions that par-
ties can take vis-à-vis the solicitation 
of mail-in ballots in union certification 
elections.

In Professional Transportation, Inc.,1 
the NLRB reviewed the election of 
the United Electrical, Radio, and Ma-
chine Workers of America Local 1077 
(U.E. 1077) to represent employees 
across railyards in both California and 
Nevada. The parties in the case had 
stipulated to an election conducted by 
mail-in ballots. After the election was 
complete, the employer filed two ob-
jections and supporting proof alleging, 
in part, that representatives of U.E. 
1077 called eligible voting employees 
offering to collect their ballots.2 Nota-
bly, the employer did not provide any 

proof that, beyond this solicitation, any 
such collection of the ballots by union 
representatives had occurred.3

The Regional Director rejected the 
employer’s arguments and certified 
U.E. 1077 as representative of the 
employees, citing existing NLRB prec-
edent.4 More specifically, the Director 
noted a 2004 decision from the Board 
in Fessler & Bowman, Inc.5 In Fes-
sler, the Board considered whether a 
party engages in objectionable con-
duct when it collects a voter’s ballot.6 
The Board answered this question in 
the affirmative, but Board members 
split on whether the mere solicitation 
of ballots was objectionable.7 In that 
case, the Board held that, although 
collecting ballots was objectionable, 
soliciting mail-in ballots was not objec-
tionable because it did not cast doubt 
on the sanctity or integrity of the elec-
tion process.8 Two members of the 
Board dissented, arguing in favor of 
classifying such solicitation as mis-

conduct, but the Board’s split-decision 
left solicitation of ballots as permis-
sible conduct.9

This remained the standard for elec-
tions for the next sixteen years, but 
the dissent from Fessler served as 
fodder for the Board’s decision in Pro-
fessional Transportation. In the Fes-
sler dissent, then-Chairman Battista 
and Board Member Schaumber first 
noted the logical inconsistencies of 
their colleagues’ decision.10 The dis-
sent pointed out that, while the Fessler 
decision made certain conduct objec-
tionable, the opinion held that the at-
tempt to engage in the same conduct 
was only objectionable if the attempt-
ing party was successful.11 That is to 
say, argued the dissent, as long as a 
party failed at the improper conduct, 
the party was given a free pass from 
the Board. The dissent went on to ad-
dress the concerns for the integrity of 
the election that solicitation, even if 
unsuccessful, still poses.12

continued, next page
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In Professional Transportation, the 
Board elaborated on these integrity 
concerns, noting that in its elections, 
ballots are to be handled by the voters 
and the Board, sans any third-party 
involvement. Thus, the solicitation of 
ballots presents the appearance that 
the soliciting party is involved with the 
election process.13 While the Board 
acknowledged solicitation may not 
necessarily interfere with an employ-
ee’s free choice in the election, it un-
dermines the integrity of the election 
by tarnishing the Board’s presentation 
to the parties that the Board alone con-
ducts the election.14 In keeping with 
NLRB precedent, the Board noted that 
parties currently engaged in disputes 
before the NLRB should know that 
this decision applies retroactively to all 
pending cases.15

The Board’s decision was not with-
out limitations, however. Even though 
the solicitation of mail-in ballots was 
declared objectionable, it does not 
represent carte blanche for setting 
aside an otherwise valid election.16 
On the contrary, the Board held that 
setting an election aside on this ba-
sis would require the party to provide 
evidence “show[ing] that a determina-
tive number of voters were affected.”17 
However, the Board did not specify 
what constitutes this evidence.18 At 
most, the Board has set a floor for 
this determination, noting that the 
evidence of misconduct the employer 
presented in Professional Transporta-
tion concerned only two employees 
and therefore could not have affected 
the outcome of that election, as the 
union prevailed by ten votes.19

SOLICITATION OF MAIL-IN BALLOTS, continued

Though the decision in Professional 
Management is a welcome clarifica-
tion to solicitation rules, its lack of 
specification regarding the level of 
solicitation that warrants setting aside 
election results will no doubt lead to 
future labor disputes. In the interim, 
parties can look to NLRB precedent 
regarding similar election misconduct 
for guidance on how to proceed.20

Carly Stein is Vice 
President of HR 
Risk Governance at 
Citi in Tampa.
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7 Id. at 932–33.
8 Id. at 934.
9 Id. at 934–35.
10 Id. at 935.
11 Id.
12 Id. at 935–36.
13 Prof’l Transp., Inc., 370 N.L.R.B. No. 132, at *3.
14 Id. at *3–4.
15 Id. at *5–6.
16 Id. at *3.
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19 Id. at *6.
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Troubled Waters?
Navigating Florida’s Non-Compete Statute 

in the Wake of TransUnion
By Jennifer W. Corinis, Tampa

An employer who seeks to enforce 
a non-compete clause against a for-
mer employee in Florida may seek 
injunctive relief and, depending on 
whether diversity jurisdiction exists, 
must decide whether to file in federal 
or state court. Florida’s non-compete 
statute provides strong protection for 
an employer’s legitimate business in-
terests and applies whichever venue 
is selected. But, following a 2015 un-
published Eleventh Circuit case, the 
outcome at the injunctive stage may 
be different in federal court.

Florida’s Non-Compete 
Statute

In Florida, an employer who se-
cures an employee’s agreement not 
to work for a competing business or 
to solicit the employer’s customers 
can seek to enforce that agreement 
under Florida’s non-compete statute, 
section 542.335, Florida Statutes. Ad-
opted in 1996, section 542.335 states 
that non-compete agreements are 
not prohibited “so long as such con-
tracts are reasonable in time, area, 
and line of business.”1 Florida courts 
routinely enforce non-compete agree-
ments against a breaching party if an 
employer establishes the existence of 
one or more legitimate business inter-
ests and establishes that the “contrac-
tually specified restraint is reasonably 
necessary to protect the legitimate 
business interest.”2 Legitimate inter-
ests include trade secrets; valuable 
confidential information; substantial 
relationships with customers, patients, 
and clients; goodwill; and extraordi-
nary or specialized training.3

Once an employer establishes a le-
gitimate business interest, the party 
resisting enforcement must establish 
that the restriction is overbroad and 
not reasonably necessary to protect 

that interest.4 If that effort fails, the 
statute provides that a court “shall en-
force a restrictive covenant by any ap-
propriate and effective remedy, includ-
ing, but not limited to, temporary and 
permanent injunctions.”5

Since its passage in 1996, section 
542.335 has been applied in harmony 
with the familiar four-step analysis for 
determining whether to issue a pre-
liminary injunction: (1) the likelihood of 
irreparable harm to the moving party 
unless the injunction issues; (2) the 
unavailability of an adequate remedy; 
(3) the substantial likelihood of suc-
cess on the merits; and (4) the further-
ance of the public interest.6

Two significant features of section 
542.335 affect the injunctive relief 
analysis. First, section 542.335(4)(j) 
provides a presumption of irreparable 
harm due to the breach of an enforce-
able non-compete agreement. When 
seeking injunctive relief, as the statute 
contemplates, a party’s ability to es-
tablish irreparable harm satisfies the 
likelihood-of-success prong of the test 
for establishing one’s entitlement to in-
junctive relief.7

Second, section 542.335(1)(g)(1) 
prohibits a court from considering 
“any individualized economic or other 
hardship that might be caused to the 
person against whom enforcement is 
sought,” which would typically be part 
of the analysis of whether the public 
interest would be served by the entry 
of the injunction.8

When deciding whether to enforce 
a restrictive covenant with injunctive 
relief, Florida courts have taken this 
plain language to mean what it says 
and have granted the presumption of 
irreparable harm and refused to weigh 
the potential hardship an injunction 
might impose on the transgressor.9

Federal courts applying the 1996 
statute generally followed suit, al-

though inconsistently.10 In Talk Fu-
sion v. Ulrich,11 however, the court 
employed a hybrid approach; it ana-
lyzed the likelihood of success prong 
in reference to the irreparable harm 
presumption of section 542.335 but 
proceeded to balance hardships with-
out mentioning the statute.12

Enter TransUnion
In 2015, in TransUnion v. Ma-

clachan,13 the Eleventh Circuit held in 
an unpublished opinion that a federal 
court sitting in diversity was required 
to apply Florida substantive law, i.e., 
section 542.335, which prescribes 
“the elements necessary to state a 
prima facie claim to enforce a restric-
tive covenant and issues instructions 
to the courts when ruling on such 
claims,”14 but must follow Federal 
Rule of Civil Procedure 65 to deter-
mine whether to issue an injunction 
to enforce a non-compete agreement 
that was otherwise enforceable under 
section 542.335.15 The court noted 
that under federal procedure codified 
in Rule 65, a party seeking injunctive 
relief must show: “‘(1) it has a sub-
stantial likelihood of success on the 
merits; (2) irreparable injury will be 
suffered unless the injunction issues; 
(3) the threatened injury to the mov-
ant outweighs whatever damage the 
proposed injunction may cause the 
opposing party; and (4) if issued, the 
injunction would not be adverse to the 
public interest.’”16

In TransUnion, the former CEO of 
the company seeking injunctive relief 
argued that the district court “erred 
when it applied Florida Statutes sec-
tions 542.335(1)(g)(1) and 542.335(1)(j) 
to two of the four elements necessary for 
a preliminary injunction under Federal 
Rule of Civil Procedure 65,” contending 

continued, next page
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that “these sections are in conflict with 
federal procedure codified in Rule 65.”17

In addressing the perceived conflict, 
the TransUnion court reasoned that 
section 542.355(1)(g) “governs the 
enforceability of restrictive covenants, 
not the enforcement of an already 
enforceable restrictive covenant.”18 
The court also stated that “Florida 
courts have seamlessly applied sec-
tion 542.335(1)(j) alongside Florida’s 
state procedure for preliminary injunc-
tions, which mirrors Rule 65 federal 
procedure almost exactly.”19 But, the 
Eleventh Circuit noted that section 
542.335(1)(g)(3) instructs that the 
court “[s]hall consider all other perti-
nent legal and equitable defenses.”20 
From that, the Eleventh Circuit con-
cluded that in determining the remedy, 
federal courts must follow Rule 65, 
including consideration of irreparable 
harm and the balance of harms to the 
parties.21

In analyzing the availability of in-
junctive relief, the Eleventh Circuit 
rejected the statute’s presumption of 
irreparable harm. The court reasoned 
that “section 542.335(1)(j) does not 
relieve [a defendant] of its procedural 
burden of establishing that irreparable 
injury will be suffered unless the in-
junction issues; rather, it prescribes 
how irreparable injury is established in 
the restrictive covenant context.”22

Second, the TransUnion court held 
that the district court had erred by re-
fusing to consider the potential hard-
ship to the defendant when balancing 
the harms under Rule 65. The Elev-
enth Circuit expressly rejected the 
clear language of section 542.335 and 
reasoned that that consideration “[is] 
directed towards the determination of 
whether a restrictive covenant is en-
forceable” and “should not be applied 
when determining the appropriate 
remedy.”23

Section 542.335 clearly addresses 
both the enforceability and the en-
forcement of restrictive covenants. 
By applying Rule 65 to the analysis, 
however, TransUnion effectively elimi-
nates two of the significant elements 

of Florida’s substantive non-compete 
law—the presumption of irreparable 
harm and the bar on considering eco-
nomic hardship to a transgressing em-
ployee as a result of the breach.

Post-TransUnion
Since 2015, Florida courts have con-

tinued to analyze the grant of injunc-
tive relief in enforcement of non-com-
pete agreements as they had before.24 
Federal cases since TransUnion have 
been inconsistent in their approach to 
section 542.335. In Hayes Healthcare 
Servs., LLC v. Meacham,25 the court 
noted that TransUnion requires courts 
to follow Rule 65, without regard to 
section 542.335, and proceeded to 
apply the traditional irreparable harm 
analysis.26 But, in Pirtek USA v. Twill-
man,27 the district court without com-
ment noted that section 542.335 pre-
sumes irreparable harm where there 
is an adequately pled violation of an 
enforceable non-compete agree-
ment and precludes consideration 
of individualized economic or other 
hardship, dismissing the defendant’s 
contentions in affidavits regarding po-
tential hardship.

The Bottom Line
Whether or not the presumptions of 

section 542.335 apply has a signifi-
cant impact on the enforcement of an 
otherwise enforceable non-compete 
agreement. In Florida state courts, the 
question whether to grant an injunction 
to enforce a non-compete agreement 
is answered once the employer estab-
lishes a legitimate business interest 
and the reasonableness of the restric-
tive covenant to protect that interest. 
Absent a showing by the party resist-
ing enforcement that the covenant is 
unreasonably overbroad, irreparable 
harm resulting from its breach is pre-
sumed. And, a party who violates a 
valid restrictive covenant cannot es-
cape the transgression by arguing that 
an injunction will impose an economic 
hardship. 

On the other hand, an employer who 
seeks a preliminary injunction in feder-
al court risks that court following Trans-
Union, thereby eliminating the Florida 
statute’s intended benefits. Instead, 

the employer seeking enforcement of 
a valid non-compete agreement that a 
former employee has unquestionably 
violated will have to provide evidence 
that it has, in fact, sustained irrepara-
ble harm. Moreover, an employee who 
has violated a restrictive covenant can 
defend against injunctive relief by 
arguing that it will impose an undue 
hardship, even though the employee 
has no right to engage in the conduct 
that an employer seeks to stop.

Jennifer W. Corinis 
is Of Counsel to 
Greenberg Traurig 
in Tampa.
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GIL V. WINN-DIXIE, continued from page 1

Over the years, individuals have 
filed lawsuits against various hotels, 
retail establishments, restaurants, and 
other facilities, alleging Title III viola-
tions because those facilities’ rest-
rooms, parking spaces, signage, and 
other areas did not meet the published 
standards. A famous pattern of pool 
chair lift cases against hotel chains 
arose in Florida about a decade ago, 
with numerous lawsuits filed through-
out the state.5 “Tester”6 plaintiffs and 
their lawyers became serial filers, fil-
ing dozens, if not hundreds, of Title 
III lawsuits against local and national 
companies operating in Florida.7

After years of cases alleging ar-
chitectural barriers to access, a new 
trend began—cases alleging barriers 
to access on websites. Plaintiffs in 
those cases argue that since the web-
sites, among other things, allegedly 
do not interface with screen-reading 
software, the sites are not accessible 
to those with visual impairments. The 
central challenge for such cases, how-
ever, is that the ADA does not explic-
itly address if websites even qualify as 
places of public accommodation.

Of course, the ADA was enacted 
during a time in which the Internet 
was still in its fledgling stages. Thus, 
the notion that consumers would soon 
have access to goods and services 
with the mere click of a button was 
likely not discussed or even contem-
plated when the ADA became law. 
Website access cases have increased 
in the last decade, with many plaintiffs 
citing the Web Content Accessibility 
Guidelines (WCAG) 2.0 as, in effect, 
binding authority.8 If companies failed 
to update their websites to adhere to 
the WCAG 2.0, plaintiffs would seek 
injunctive relief and attorneys’ fees. 
Without express, published standards, 
some businesses fought back, howev-
er, insisting that websites are not cov-
ered by the ADA.

The Southern District of 
Florida Adopts the “Nexus” 
Standard

In 2016, Juan Carlos Gil, a blind 

individual, filed a website access 
lawsuit in the United States District 
Court for the Southern District of 
Florida.9 Gil alleged that Winn-Dixie’s 
website violated Title III because 
it was incompatible with screen-
reading software, such as “JAWS,” 
which is used by consumers with 
visual impairments to read online 
content.10 Winn-Dixie argued that its 
website did not prevent Gil from going 
to its grocery stores and therefore 
did not create a barrier to access as 
contemplated under Title III.11 Winn-
Dixie also generally denied that 
its website constituted a place of 
public accommodation.12 The case 
proceeded to a bench trial in July 
2017, with District Court Judge Robert 
Scola ruling in Gil’s favor.

Judge Scola found that if websites 
are “heavily integrated” with physical 
store locations (e.g., allowing patrons 
to search for store locations, providing 
coupons, and/or enabling patrons to 
fill prescriptions), then they effectively 
operate as a “gateway” to the stores 
and are thereby covered by Title III.13 

In short, a plaintiff need only show that 
there is some loose connection to the 
physical location for the website to fall 
under Title III.14 Judge Scola reasoned 
that “the ADA does not merely require 
physical access to a place of pub-
lic accommodation. Rather, the ADA 
requires that disabled individuals be 
provided ‘full and equal enjoyment of 
the goods, services, facilities, privileg-
es, advantages, or accommodations 
of any place of public accommoda-
tion.’”15 In accordance with this stan-
dard, Judge Scola ruled that Winn-Di-
xie’s website violated the ADA.16

Judge Scola also ordered Winn-
Dixie to comply with WCAG 2.0 stan-
dards in remediating its website.17 

In doing so, he noted: “Remedia-
tion measures in conformity with the 
WCAG 2.0 Guidelines will provide . . . 
visually impaired consumers the abil-
ity to access Winn-Dixie’s website and 
permit full and equal enjoyment of the 
services, facilities, privileges, advan-
tages, and accommodations provid-
ed. . . .”18

Winn-Dixie timely appealed Judge 
Scola’s decision to the Eleventh Cir-
cuit Court of Appeals. In the interim, 
companies continued to fend off a bar-
rage of website cases from a handful 
of serial filers throughout the state.

The Eleventh Circuit 
Reverses

After a nearly four-year wait, the Elev-
enth Circuit vacated and remanded the 
trial court’s ruling on April 7, 2021.19 In 
a 2-1 decision, the court noted that, 
while the statutory language of the 
ADA has an extensive list of establish-
ments that qualify as “places of public 
accommodation,” no mention is made 
of websites; further, everything on the 
list is a “tangible, physical” place.20 
Based on that reading of the statute, 
the court therefore held that websites 
do not qualify as “places of public ac-
commodation” under Title III.21

The court separately analyzed 
whether a website can constitute an 
“intangible barrier” to accessing a 
physical location, which could consti-
tute an ADA violation.22 The court held 
that while a website may qualify in 
some instances, Winn-Dixie’s website 
did not pose such a barrier because it 
did not prevent patrons from access-
ing the “goods, services, privileges, 
or advantages of Winn-Dixie’s physi-
cal stores.”23 The court further noted 
that the website was of “limited use” 
because all purchases had to occur at 
the store and that “all interactions with 
Winn-Dixie which can be . . . initiated 
on the website must be completed in-
store.”24 In accordance with this stan-
dard, the court held that Winn-Dixie’s 
website did not create an intangible 
barrier to accessing its grocery stores 
and did not violate the ADA.25

Of note, this decision departs from 
rulings in other federal circuits, includ-
ing courts in the Third and Ninth Cir-
cuits, which maintain the “nexus” stan-
dard for website cases.26 Likewise, 
district courts in the First, Second, and 
Seventh Circuits have adopted a more 
relaxed standard for what qualifies as 
a “place of public accommodation.”27 
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Thus, the issue may ultimately need 
to be settled by the United States Su-
preme Court (unless, of course, Con-
gress or the Department of Justice 
resolves the issue first). In the mean-
time, lawyers in Florida must analyze 
Title III cases using this new frame-
work, taking note of the “limited use” 
distinction and the heightened bar cre-
ated to establish Title III liability.

Kelly M. Peña is 
an assoc ia te  in 
the Miami office of 
Ogletree, Deakins, 
Nash,  Smoak & 
Stewart, P.C.
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business leaders cited human error, 
such as accidental loss of a device 
or document by an employee, as the 
cause of a data breach at their orga-
nization.7

Common Types of 
Cyberattacks

The most common types of cyber-
attacks against organizations are: 1) 
ransomware, 2) phishing, 3) SQL in-
jection, 4) cross-site scripting (XSS), 
and 5) denial-of-service (DoS).8 Ran-
somware made headlines recently in 
connection with the computer hack of 
Colonial Pipeline.9 Ransomware is a 
type of malware—malicious software 
unknowingly downloaded by the user 
that is often spread through e-mail 
phishing (fake e-mail links or attach-
ments that appear legitimate) or by 
visiting an infected website. Once the 
ransomware is downloaded, it effec-
tively locks the user out of the com-

puter system until a ransom is paid, 
typically in Bitcoin or some other form 
of untraceable cryptocurrency. Cyber-
criminals also usually threaten to re-
lease sensitive or confidential informa-
tion if the ransom is not paid by the 
targeted company. 

Heightened Scrutiny 
The rise in cyberattacks on compa-

nies in the United States has resulted 
in the novel issuance of guidance by 
the Department of Labor to plan spon-
sors, plan fiduciaries, record keepers, 
and plan participants on best practices 
for cybersecurity.10 In addition, in June 
of 2021, the Department of Justice an-
nounced that it is elevating investiga-
tions of ransomware attacks to a simi-
lar priority as terrorism in the wake of 
recent high-profile data breaches, in-
cluding the hack of Colonial Pipeline, 
and the mounting damage caused by 
cybercriminals.11

Public and private entities them-
selves should have heightened con-
cerns regarding the detrimental im-
pact a data breach could have on 
business and operations where em-
ployees’ and consumers’ confidential 
personal information is stolen. For ex-
ample, in March of this year, hackers 
stole approximately 26,000 files from 
the Broward County School District 
in Florida—some of which contained 
confidential student and employee in-
formation—and demanded a ransom 
of $40 million in exchange for return-
ing the files.12 The school district re-
fused to meet the hackers’ demands 
and, consequently, the hackers pub-
lished the files on the Internet.

Potential for Liability
The extent of an entity’s liability fol-

lowing a data breach that results in the 
disclosure of confidential information 
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is a developing area of law in Florida 
and the Eleventh Circuit. The Eleventh 
Circuit has held that an elevated risk 
of identity theft and evidence of a data 
breach alone is insufficient to estab-
lish an injury-in-fact, which is neces-
sary to confer standing under Article 
III of the United States Constitution.13 
Instead, a plaintiff must allege that the 
data breach placed him or her at a 
“substantial risk” of future identify theft 
or that the identity theft was “certainly 
impending.”14

The Ninth Circuit has also dismissed 
claims brought by employees against 
the employer following the theft of 
their personal confidential information, 
finding that the injuries claimed by the 
employees were speculative in nature, 
did not reflect any actual harm, and 
that the employer did not owe a duty 
to its employees to prevent their con-
fidential information from being stolen 
by third parties in a data breach.15

Notwithstanding, plaintiffs in Florida 
have enjoyed a degree of success re-
cently in surviving the motion-to-dis-
miss stage when alleging data breach 
claims that were premised on a the-
ory of negligence.16 For example, the 
Southern District of Florida in Burrows 
v. Purchasing Power, LLC17 held that 
theft of personal information accom-
panied by the filing of an unauthorized 
tax return constitutes injury-in-fact 
that was fairly traceable to the plain-
tiff’s employer and a third-party ben-
efits company.18 The Middle District of 
Florida reached a similar conclusion 
in Torres v. Wendy’s International, 
LLC,19 where it held that that a $3 late 
fee resulting from a data breach, the 
loss of credit card reward points, and 
the loss of cash-back rewards each 
independently established cognizable 
injuries-in-fact to withstand a motion to 
dismiss. 

Notification Obligations
Outside the litigation realm, nearly 

all fifty states, including Florida and 
the District of Columbia, require pub-
lic and private employers to notify af-
fected individuals of security breaches 

involving personally identifiable in-
formation. In addition to notifying law 
enforcement, under Florida’s Informa-
tion Protection Act of 2014 (FIPA) and 
the Health Insurance Portability and 
Accountability Act of 1996 (HIPAA), 
employers also likely have an obliga-
tion to notify their employees of a data 
breach that resulted in the theft of their 
personal information. 

Under FIPA, which applies to both 
governmental and private entities, a 
data breach, or “breach of security,” 
is defined as “unauthorized access 
of data in electronic form contain-
ing personal information.”20 However, 
good faith access of personal informa-
tion by an employee or agent of the 
entity does not constitute a breach of 
security, provided that the information 
is not used for a purpose unrelated to 
the business or subject to further un-
authorized use. 

The term “personal information” in-
cludes an individual’s first name or 
first initial and last name reflected on 
the following sources of data: 1) social 
security numbers, 2) identity verifica-
tion documents such as a driver’s li-
cense, ID card, and passport, 3) a 
financial account number or credit or 
debit card number, in combination with 
any required security code, access 
code, or password that is necessary 
to permit access to an individual’s fi-
nancial account, 4) medical records 
5) health insurance documents, and 
6) a user name or e-mail address, in 
combination with a password or secu-
rity question and answer, that would 
permit access to an online account.21 
Notwithstanding, the term does not in-
clude information about an individual 
that has been made publicly avail-
able by a federal, state, or local gov-
ernmental entity, or information that 
is encrypted, secured, or modified by 
any other method or technology that 
removes elements that personally 
identify an individual or that otherwise 
renders the information unusable.

FIPA requires governmental and 
private entities to take reasonable 
measures to protect and secure data 
in electronic form containing personal 
information.22 Following a data breach 
that results in the unauthorized access 

of an individual’s personal information, 
an entity is required to notify each in-
dividual whose information was ac-
cessed of such breach within thirty 
days.23 However, notice to the affected 
individuals is not required if, after an 
appropriate investigation and consul-
tation with relevant federal, state, or 
local law enforcement agencies, the 
entity reasonably determines that the 
breach has not and will not likely result 
in identity theft or any other financial 
harm to the individuals whose person-
al information has been accessed.24 
Such a determination must be docu-
mented in writing and maintained by 
the entity for a period of at least five 
years. The entity must also provide a 
copy of the written determination to 
the Florida Department of Legal Af-
fairs (FDLA) within thirty days after the 
determination.

Entities must provide the required 
notice to an affected individual by 
sending written notice to the individu-
al’s last known mailing address or an 
e-mail to the individual’s last known 
e-mail address.25 The required no-
tice to an individual with respect to a 
breach of security must include, at a 
minimum: 1) the date, estimated date, 
or estimated date range of the breach 
of security, 2) a description of the per-
sonal information that was accessed 
or reasonably believed to have been 
accessed as a part of the breach of 
security, and 3) information that the 
individual can use to contact the entity 
to inquire about the breach of security 
and the personal information that the 
entity maintained about the individu-
al.26

Notwithstanding, covered entities 
may provide substitute notice in lieu of 
direct notice if such direct notice is not 
feasible because the cost of providing 
notice would exceed $250,000, be-
cause the affected individuals exceed 
500,000 persons, or because the enti-
ty does not have an e-mail address or 
mailing address for the affected indi-
viduals.27 Such substitute notice must 
include the following: 1) a conspicu-
ous notice posted on the website of 
the entity if the entity maintains a web-
site, and 2) notice published in print 
and broadcast media, including major 
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media in urban and rural areas where 
the affected individuals reside.28

If a data breach affects more than 
500 individuals, an employer must 
also notify the FDLA within this same 
time frame.29 The written notice to 
FDLA must include: 1) a synopsis of 
the events surrounding the breach 
at the time notice is provided, 2) the 
number of individuals in this state who 
were or potentially have been affected 
by the breach, 3) a description of any 
services related to the breach being 
offered or scheduled to be offered, 
without charge, by the covered entity 
to individuals, and instructions on how 
to use such services, 4) a copy of the 
required notice provided to the affect-
ed individuals, and 5) the name, ad-
dress, telephone number, and e-mail 
address of the employee or agent of 
the employer from whom additional in-
formation may be obtained about the 
breach.30 The employer must also pro-
vide the following information to FDLA 
upon its request: 1) a police report, 
incident report, or computer foren-
sics report, 2) a copy of the policies in 
place regarding breaches, and 3) the 
steps that have been taken to rectify 
the breach.31

If a data breach affects more than 
1000 individuals, an entity must also 
notify all consumer reporting agencies 
that compile and maintain files on con-
sumers on a nationwide basis, as de-
fined in the Fair Credit Reporting Act, 
of the timing, distribution, and content 
of the notices.32 In addition, notice that 
is provided pursuant to rules, regula-
tions, procedures, or guidelines es-
tablished by the entity’s primary or 
functional federal regulator is deemed 
to be in compliance with the notice 
requirements of FIPA if the entity noti-
fies affected individuals in accordance 
with the rules, regulations, proce-
dures, or guidelines established by the 
primary or functional federal regulator 
in the event of a breach of security.33 
An entity that timely provides a copy of 
such notice to FDLA is deemed to be 
in compliance with the notice require-
ment.

Similarly, a “covered entity” under 
HIPAA is required to notify individuals 
whose protected health information 

has been improperly accessed of a 
breach within sixty days of discovering 
the breach.34 In addition, if the breach 
results in the unauthorized disclosure 
of information relating to more than 
500 individuals, an entity is required 
to notify the media and the Secretary 
of Health and Human Services within 
this same time frame.

Neither FIPA nor HIPAA provides a 
plaintiff with a private right of action to 
enforce these statutes.35 However, en-
tities may still face investigations and 
stiff fines from the State of Florida and 
the federal government should they 
fail to satisfy their obligations under 
FIPA and HIPAA. For example, FIPA 
provides for a civil penalty of up to 
$500,000 for violations of its notice re-
quirements.36

Legislation Proposed in 
Florida

During this year’s legislative ses-
sion in Florida, a bill titled “Florida 
Privacy Protection Act,” HB 969, was 
introduced, containing some of the 
strictest data privacy provisions in the 
United States.37 In addition to creat-
ing a private right of action for con-
sumers affected by a data breach, 
HB 969 also proposed to expand the 
definition of personal information to 
include biometric information. The bill 
also provided that a consumer whose 
protected information was subjected 
to unauthorized access and exfiltra-
tion, theft, or disclosure as a result of 
a covered entity’s failure to implement 
and maintain reasonable security pro-
cedures could bring a civil action for 
damages or injunctive relief. Potential 
damages ranged from $100 to $750 
per consumer, per violation or actual 
damages, whichever was greater. De-
spite initially passing the House, the 
bill as amended by the Senate died in 
House Committee on April 30, 2021, 
the last day of the Florida legislative 
session.38

Proactive Measures
Public and private entities should 

always take proactive measures to 
protect personal and confidential in-
formation. In particular, organizations 
should install encryption and wiping 

software on all employee-issued de-
vices, require complex passwords, 
and establish mandatory and recur-
ring cybersecurity training to educate 
employees on the latest cybersecurity 
attack methods and on best practices 
regarding data protection. Employers 
may also want to consider adopting 
and enforcing cybersecurity policies 
in their handbook as more than 50% 
of all security incidents are caused by 
employees. In drafting such policies, 
employers should also consider creat-
ing a cybersecurity incident response 
plan that includes the formation of a 
dedicated response team. 

Finally, many insurance companies 
are now offering what is called “Data 
Breach & Cyber Liability Insurance.”39 
Employers may want to consider con-
sulting with their current coverage 
providers or exploring the general in-
surance marketplace regarding terms 
and provisions of such coverage, as 
well as providers’ experiences in de-
fending data breach claims brought by 
third parties. Such insurance policies 
may cover: 1) losses resulting from 
the breach of employee information, 
2) expenses incurred for data breach 
response, remediation, and notice to 
appropriate legal authorities, 3) losses 
resulting from business interruption 
and reputational damages resulting 
from the data breach, and 4) losses 
suffered by third parties such as em-
ployees and third-party fraud victims. 
Some insurers even offer consulting 
services that can help minimize the 
risk of a data breach. 
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ELEVENTH CIRCUIT
By Melissa M. Castillo, Tampa

ERISA’s fee-shifting provision cannot support a 
fee award against a party’s counsel.
Peer v. Liberty Life Assur. Co., 992 F.3d 1258 (11th 
Cir. 2021).

In this ERISA case, the Eleventh Circuit reversed 
and vacated the district court’s judgment granting 
attorneys’ fees against the plaintiff’s counsel, hold-
ing that ERISA’s fee-shifting provision cannot sup-
port a fee award against counsel. The question of 
whether ERISA’s fee-shifting provision permits a 
court to award fees against a party’s counsel was a 
question of first impression that resulted in a district 
court split within the Eleventh Circuit. 

The plaintiff had an ERISA-governed insurance 
policy with the defendant, Liberty Life, and was de-
nied a waiver of policy premiums for the duration of 
her disability after Liberty Life determined that she 
was not disabled. Five months after the plaintiff filed 
suit, Liberty Life reinstated her coverage and the 
waiver of premium benefit, thereby mooting the only 
issue in the plaintiff’s pending motion for summary 
judgment. The remaining issues were also deemed 
moot by the court, and the court closed the case 
but gave the plaintiff leave to amend. The plaintiff 
attempted to maintain the mooted action by filing an 
amended complaint that incorporated by reference 
the entire original complaint and rephrased the other 
portions of the complaint that were moot. When the 
court struck the amended complaint for incorporat-
ing the previous pleading by reference, the plaintiff 
then block-quoted the original complaint for Count 
I and added a second count seeking an advisory 
opinion about her rights if Liberty Life were to render 
an adverse benefits determination in the future. The 
court dismissed the claims in Count I as moot and 
granted judgment on the pleadings as to Count II 
because Count II was not ripe for consideration. The 
plaintiff appealed, and the Eleventh Circuit affirmed. 
On remand, the district court awarded Liberty Life 
attorneys’ fees incurred for work performed after the 
reinstatement of the plaintiff’s policy, including fees 
for litigating the appeal, and directed Liberty Life to 
pay the plaintiff’s fees. The court also directed plain-
tiff’s counsel, not the plaintiff, to pay Liberty Life’s 
fees. In doing so, the district court reasoned that 
plaintiff’s counsel should have known that plaintiff’s 
case was moot based on his thirty years of ERISA 
experience and that plaintiff’s counsel unnecessarily 
prolonged this action and kept the court in a “sys-
temic state of confusion,” causing Liberty Life to ex-
pend “considerable resources” in the process. The 
plaintiff’s attorney appealed the fee award against 

him, and Liberty Life cross-appealed the fee order, 
arguing that the court erred in assessing attorneys’ 
fees solely against the attorney but not also against 
the plaintiff.

The Eleventh Circuit held that ERISA authorizes 
fee awards against parties, not their counsel, noting 
that the function of the statute is not to sanction at-
torney misconduct. In doing so, the Eleventh Circuit 
drew comparisons between ERISA’s and Title VII’s 
fee-shifting provisions, as neither statute identifies 
who must pay the fee award, and reasoned that 
courts have held that Title VII and similar provisions 
do not allow an award of fees against counsel be-
cause Congress did not make such an intent clear. 
The Eleventh Circuit further noted that establishing 
such precedent would ultimately undermine ERISA 
by making it harder for beneficiaries and insurance 
plans to hire qualified counsel and by potentially 
disrupting the lawyer-client relationship, noting that 
spinoff fee litigation can cause friction in the lawyer-
client relationship, as it did in the instant case.

Weekly transportation of field workers between 
company-provided housing and a grocery store, 
laundromat, and bank did not fall within the 
FLSA’s agriculture exemption, as the driving 
trips were performed neither on a farm nor by 
farmers. 
Ramirez v. Statewide Harvesting & Hauling, LLC, 
997 F.3d 1356 (11th Cir. 2021).

In this FLSA case, the Eleventh Circuit affirmed 
summary judgment in favor of the employee crew 
leaders. The crew leaders sued their employer, a 
fruit harvesting company that harvests from mul-
tiple farming operations throughout Florida, based 
on its failure to pay them overtime compensation for 
transporting field workers between the company-
provided housing, grocery store, laundromat, and 
bank. The field workers were H-2A workers whose 
contract with the employer required the employer to 
provide trips for basic necessities. The trips lasted 
approximately four hours weekly. On summary judg-
ment, the district court determined that the basic 
necessities trips did not fall under the agricultural 
exemption of the FLSA because they were per-
formed neither on a farm nor by farmers. While the 
employer did not challenge the district court’s con-
clusion that it wasn’t a farmer, it argued that the trips 
constituted work performed on a farm and should 
be exempt. In support of this argument, it cited to 
Reich v. Tiller Helicopter Services, Inc., 8 F.3d 1018 
(5th Cir. 1993), where the Fifth Circuit found that off-
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the-farm work performed by non-farmer employees 
is exempt so long as the “work was incidental to the 
primary agricultural task” performed on a farm. The 
Eleventh Circuit disagreed and found that a prac-
tice performed neither by a farmer nor on a farm is 
not within the scope of the secondary meaning of 
agriculture. In declining to follow the Fifth Circuit’s 
broad construction of the agricultural exemption, the 
Eleventh Circuit noted that the employer’s argument 
would fail even under this interpretation because the 
basic necessities trips were not connected to a sin-
gle farming operation. Further, the Eleventh Circuit 
rejected the employer’s argument that because the 
transportation was indispensable for the H-2A work-
ers, such transportation is “agriculture.” In doing so, 
the court noted that the Supreme Court has found 
that indispensability does not determine whether a 
type of activity is agricultural.

Where the employee, who was allegedly termi-
nated due to the high costs to the employer in 
treating her medical condition, sought to de-
pose the employer’s executive vice-president 
of human resources about his knowledge of her 
termination and healthcare benefits, the district 
court abused its discretion by not permitting the 
deposition.
Akridge v. Alfa Mut. Ins. Co., 2021 U.S. App. LEXIS 
18334 (11th Cir. June 21, 2021).

In this ADA disability discrimination case, the 
Eleventh Circuit reversed and remanded the district 
court’s grant of summary judgment in favor of the 
employer on grounds that the district court abused 
its discretion in not allowing the employee to depose 
the employer’s executive vice-president of human 
resources. The employee alleged that, although her 
employer purportedly terminated her employment 

due to the automation of some of her job responsi-
bilities, she was actually terminated because of the 
high insurance costs associated with treating her 
multiple sclerosis. During discovery, the employee 
sought to depose several employees, including the 
executive vice-president of human resources. After 
a series of failed attempts to depose the executive, 
the employee filed two motions to compel his de-
position, both of which were denied by the district 
court. In her third motion to compel, the employee 
argued that the deposition testimony was reason-
ably calculated to lead to critical and admissible 
information because, as executive vice-president 
of human resources, the executive had broad ac-
cess to information regarding the employer’s deci-
sion to terminate her employment and was listed as 
the point of contact on the employer’s BlueCross 
BlueShield insurance documents and ERISA em-
ployee benefit plan. Nevertheless, the district court 
rejected the employee’s argument and denied her 
third motion to compel on grounds that compelling 
the deposition at that time was disproportional to 
the needs of the case. The district court went on to 
reject all subsequent attempts by the employee to 
conduct the deposition and ultimately granted sum-
mary judgment in favor of the employer. On appeal, 
the Eleventh Circuit determined that the district court 
abused its discretion by not permitting the employee 
to depose the executive. In doing so, the Eleventh 
Circuit noted that the employee’s deposition request 
did not cross any “ultimate and necessary boundar-
ies,” was not unduly burdensome, and was not pur-
sued as part of a fishing expedition. Likewise, the 
Eleventh Circuit determined that the employer did 
not demonstrate a burden or abuse of process suf-
ficient to justify such limitations on the employee’s 
deposition request.

DISTRICT COURTS
Employer did not violate the Emergency Paid 
Sick Leave Act when it terminated an employee 
on medical leave, because the employer made 
its termination decision prior to the employee 
taking leave for viral symptoms and had no rea-
son to believe the leave was related to COVID-19.
Graham v. Barrier Techs., LLC, 2021 U.S. Dist. LEX-
IS 112141 (S.D. Fla. June 15, 2021).

In this COVID-19 case, the Southern District of 
Florida granted summary judgment in favor of em-
ployer Barrier Technologies, LLC, a manufacturer 
of radiation protection products, on its former em-
ployee’s claim of retaliation under the Emergency 
Paid Sick Leave Act (EPSLA). The employee, who 
worked as an embroiderer, alleged that the em-

ployer violated EPSLA by terminating her employ-
ment after she developed viral symptoms, left work 
early, and self-isolated pursuant to her healthcare 
provider’s recommendations. The employee never 
advised her employer that she believed she had 
COVID-19. Nor did the medical note she provided to 
the employer indicate the employee had COVID-19, 
as the note stated that she was to isolate for seven 
days rather than the fourteen days the employee’s 
supervisor believed were typically required for ex-
posures to COVID-19. A day before the employee 
was scheduled to return to work from her leave, the 
employer terminated her employment due to the 
lack of available work, the employee’s poor record 
of reliability, and the fact that the employee’s pro-
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Melissa M. Castillo is an associate in the Tampa office of FordHarrison,
where she focuses her practice on the representation of management
in matters related to labor and employment law.

bationary period was still in effect. According to the 
employer’s witnesses, the termination decision was 
made over two weeks before the employee went on 
leave for her viral symptoms, and the termination 
had nothing to do with her leaving work early due 
to viral symptoms. The court determined that the 
employee failed to prove but-for causation, because 
her employer made its termination decision prior to 
the employee taking her leave. The court also re-
jected the employee’s argument that the employer’s 
witnesses were not credible, as courts cannot make 
credibility determinations on summary judgment. 
Further, the court found that the employee could 
not prevail since the employer was not aware of any 
COVID-19-related concerns at the time of the em-
ployee’s termination, and thus the employee could 
not demonstrate that the employer was aware of 
protected conduct at the time of her termination. The 
court also noted that the employee was employed 
on an at-will, probationary basis and that she either 
arrived late, left early, or missed a day of work dur-
ing six of the seven weeks of her brief employment, 
which supports the employer’s contention that it had 
no reason to believe that the employee was out of 
work due to COVID-19 concerns. 

Where the employee alleged a violation of the 
Emergency Paid Sick Leave Act regarding her 
termination a day after she requested medical 
leave due to an exposure to COVID-19, she was 
still protected by the Act’s anti-discrimination 
provision despite her lack of eligibility for “paid 
sick leave” under the Act. 
Gracia v. Law Offices of Alexander E. Borell, 2021 

U.S. Dist. LEXIS 90825 (M.D. Fla. Apr. 19, 2021).
In this COVID-19 case, the Middle District of Flori-

da denied the employer’s motion to dismiss the em-
ployee’s amended complaint alleging violations of 
the Emergency Paid Sick Leave Act (EPSLA). The 
employee, a former paralegal of the employer law 
firm, alleges that she was terminated the day after 
she alerted her employer of her potential exposure 
to COVID-19 and her doctor’s recommendation that 
she self-quarantine until the time she received a 
negative COVID-19 test result. The court rejected 
the employer’s argument that the plaintiff failed to 
state a claim when she failed to specifically allege 
inability to telework or because she sought paid sick 
leave, stating that the employee’s lack of eligibility 
for paid sick leave under section 5102(a) due to her 
apparent inability to work remotely is irrelevant to 
whether she was discharged for taking leave under 
section 5104(1). In doing so, the court distinguished 
between section 5102(a) of EPSLA, which governs 
the provision of paid sick leave, and section 5104(1), 
which protects employees with a COVID-19-related 
need for leave, noting that section 5104(1) serves 
as “a statutory floor, or the default level of protec-
tion” for employees. Specifically, the court found that 
section 5104(1)’s use of “leave” covers discharge or 
discrimination resulting from an employee’s request 
for all types of COVID-19-related absence regard-
less of whether the leave sought is paid or unpaid. 
Further, the court emphasized that the purpose of 
EPSLA is to shield employees from COVID-19-re-
lated discrimination, not to insulate employers from 
EPSLA lawsuits. 

M. CASTILLO

Florida Bar CLE is available in a variety of formats including in-person CLE programs, live webcasts, 
online programs, downloadable podcast CLEs, video-DVDs, and audio-CDs.

Search the variety of Florida Bar CLE programs today at
www.floridabar.org/CLEsearch
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NEED FILLER HERENEED FILLER HERE
Florida Bar members 
get new, bigger 
FedEx discounts.
We understand it’s tough right now, and 
we’re with you for the long haul.

Start saving.*

To enroll, go to fedex.com/floridabarsavings, 
or call 1.800.475.6708.

50% off FedEx Express®

50% off FedEx Express®  
international services

20% off FedEx Ground®

Up to 20% off FedEx Office®†

*,†  Terms and conditions apply. Eligible services and discounts subject to 
change. For eligible FedEx® services and rates, please call 1.800.GoFedEx 
1.800.463.3339. See the applicable FedEx Service Guide for terms and 
conditions of service offers and money-back guarantee programs.

https://www.fedex.com/en-us/discount-programs/bh15690213.html


23

FloridaBarCLE
Audio CD /
Video DVD
products available

28 PRACTICE AREAS • OVER 200 PROGRAMS

For a complete list of CD’s/DVD’s, 
visit www.floridabar.org/CLE.

Click “Course Catalog Search” and search by 
keywords, section, skill level, and more.

CD’s and DVD’s come with Electronic Course 
Materials unless otherwise indicated.

21st Labor and 

Employment Law  

Annual Update and 

Certification Review

(#4290)

46th Annual Public Employment Labor Relations Forum
(#4091)

Advanced Labor 

Topics 2021

(#4655)

Is  your Bar Is  your Bar 
contact contact 

informat ion informat ion 
up- to -date?up- to -date?

The Florida Bar’s website 
(www.FLORIDABAR.org)  offers 
members the ability to update their 

address and/or other member 
information. After logging in, Florida 
lawyers may update their contact 

information as well as upload a profile 
photo and handle other Bar business.

https://offers.buymags.com/flabartote/
https://tfb.inreachce.com/Details/Information/b5063c88-4922-444c-a4ff-a0fdd220397d
https://tfb.inreachce.com/Details/Information/b5063c88-4922-444c-a4ff-a0fdd220397d
https://tfb.inreachce.com/Details/Information/b5063c88-4922-444c-a4ff-a0fdd220397d
https://tfb.inreachce.com/Details/Information/b5063c88-4922-444c-a4ff-a0fdd220397d
https://tfb.inreachce.com/Details/Information/b5063c88-4922-444c-a4ff-a0fdd220397d
https://tfb.inreachce.com/Details/Information/c5ac1b60-4011-478b-90a9-d578fb1bd589
https://tfb.inreachce.com/Details/Information/c5ac1b60-4011-478b-90a9-d578fb1bd589
https://tfb.inreachce.com/Details/Information/c5ac1b60-4011-478b-90a9-d578fb1bd589
https://tfb.inreachce.com/Details/Information/c5ac1b60-4011-478b-90a9-d578fb1bd589
https://tfb.inreachce.com/Details/Information/61a6cc5d-11b4-4117-b429-1a6db3420aab
https://tfb.inreachce.com/Details/Information/61a6cc5d-11b4-4117-b429-1a6db3420aab
https://tfb.inreachce.com/Details/Information/61a6cc5d-11b4-4117-b429-1a6db3420aab


24

Are you getting the most from your Are you getting the most from your 
Member Benefits?Member Benefits?

Practice Resources and SoftwarePractice Resources and Software

Start Your
Own Firm

The Florida Bar
Career Center

https://www.floridabar.org/member/benefits/


25

Legal ResearchLegal Research

Legal FormsLegal Forms

Mental Health and WellnessMental Health and Wellness

Legal PublicationsLegal Publications

Florida Bar
Legal Publications

Financial ServicesFinancial Services

Internet MarketingInternet Marketing

 

 

 

 

 

https://www.floridabar.org/member/benefits/


26

InsuranceInsurance

Visit Visit www.floridabar.org/memberbenefitswww.floridabar.org/memberbenefits  for a complete list of member benefitsfor a complete list of member benefits

Travel & EntertainmentTravel & Entertainment

RetailRetail

4

Swag Store
The Florida Bar’s

ShippingShipping

https://www.floridabar.org/member/benefits/


27

WORLD  
DIFFERENCE

A OF 

AI Sandbox
Legal Data Analysis

Full Court Press
Expert Treatises

NextChapter
Bankruptcy Petitions + Filing

Docket Alarm
Pleadings + Analytics

Law Street Media
Legal News

Fastcase
Legal Research

start your journey
Fastcase is one of the planet’s most 
innovative legal research services, 

and it’s available free to members of 
The Florida Bar.

LEARN MORE AT

www.floridabar.org

DOWNLOAD TODAY



28

The Florida Bar
651 E. Jefferson Street
Tallahassee, FL 32399-2300

PRESORTED
FIRST CLASS
U.S. POSTAGE

PAID
TALLAHASSEE, FL 

Permit No. 43


